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1.  INTRODUCTION 

I.  PRIVATE  PROPERTY  AND 
AMERICAN  CONSTITUTIONAL  GOVERNMENT 

Private  property  has  shaped  the  structure  of  the  American  political 
system.  The  framework  of  our  political  institutions  and  the  categories 
through  which  we  understand  politics  developed  around  the  problems  of  making 
popular  government  compatible  with  the  security  of  property.  This  focus  on 
property  has  been  the  source  of  the  greatest  strengths  of  the  American 
Constitution,  of  its  greatest  weaknesses,  and  of  the  distorted  quality  even 
of  its  strengths. 

Our  Constitution  maintains  a  working  tension  between  democratic  values 
and  the  privileged  status  of  private  rights.  This  impressive  achievement 
has  its  roots  in  the  Framers'  concern  with  protecting  property  from 
democratic  incursion.  Their  sense  of  the  vulnerability  of  property  in  a 
republic  became  the  focus  for  the  broader  task  of  securing  individual  rights 
against  the  tyranny  of  the  majority.  This  focus,  in  turn,  led  to  the 
greatest  weakness  of  our  system:  its  failure  to  realize  its  democratic 
potential.  The  Framers'  preoccupation  with  property  generated  a  shallow 
conception  of  democracy  and  a  system  of  institutions  that  allocates 
political  power  unequally  and  fails  to  foster  political  participation. 
Finally,  the  focus  on  property  distorted  the  very  strength  it  provided:  the 
conception  and  institutionalization  of  rights  as  limits  to  the  legitimate 
scope  of  the  state.  With  property  as  the  paradigmatic  instance  of  the 
vulnerability  of  rights  in  a  democracy,  inequality  became  both  a  presumption 
and  an  object  of  protection.  This  skewed  the  conception  of  limited 
government  that  underlies  our  Constitution.  Both  the  skewed  conception  and 
the  stunted  forms  of  democracy  have  outlasted  the  primacy  of  property  itself 
as  a  constitutional  barrier  to  democratic  action. 

To  understand  the  enduring  significance  of  property  in  our  system,  we 
must  understand  the  original  formation  of  the  United  States  Constitution: 
the  Federalist  victory  at  the  Constitutional  Convention  in  1787,  ratified  in 
1788  and  consolidated  with  the  rise  of  judicial  review  in  the  first  decades 
of  the  nineteenth  century.  The  struggles  over  the  formation  involved 
fundamental  choices  about  the  allocation  of  power,  the  hierarchy  of  values 
the  system  would  foster  and  protect,  and  the  relation  between  citizens  and 
their  government.  And  the  terms  in  which  the  choices  were  framed  were  as 
important  as  the  choices  themselves.  The  choices  shaped  our  institutions; 
the  categories  and  priorities  still  shape  our  perception  of  alternatives  and 
the  grounds  on  which  we  choose  among  them. 

The  core  of  my  argument  is  that  those  who  won  the  formative  contests 
over  the  nature  of  the  new  republic  were  preoccupied  with  the  protection  of 
private  property.  This  argument  is  not  a  repetition  of  the  Progressives' 
claim  that  "the  new  government  was  a  republic  rigged  up  with  contrivances  to 
protect  the  interests  of  the  propertied  minority."*  That  claim  is  crudely 
true,  but  it  misses  what  is  most  important  about  property  in  the  formation 
of  the  Constitution:  the  distortion  of  the  problems  and  potential  of 
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republican  government.  My  emphasis  is  not  on  economic  interest,  but  on  the 
structure  of  ideas  and  institutions. 2 

In  the  1780s,  the  urgent  sense  that  property  rights  had  to  be  protected 
from  democratic  legislatures  became  the  focus  for  formulating  the  principle 
that  individual  rights  set  limits  to  the  legitimate  power  of  government. 

That  property-focused  formulation  shaped  the  Constitution  in  1787  and  then 
hardened  into  a  notion  of  rights  as  judicially  enforced  boundaries  dividing 
the  legitimate  scope  of  government  from  the  protected  sphere  of  individual 
liberty.  This  formative  focus  on  property  resulted  in  the  neglect  of  two 
crucial  issues:  the  means  of  fostering  popular  participation  in  government 
and  the  relationship  between  economic  and  political  power.  Both  our 
institutions  and  our  tradition  of  political  thought  still  betray  this 
original  neglect. 

These  neglected  issues  are  part  of  the  basic  problem  that  the  original 
focus  on  property  placed  inequality  at  the  center  of  American 
constitutionalism.  For  the  Framers,  the  protection  of  property  meant  the 
protection  of  unequal  property  and  thus  the  insulation  of  both  property  and 
inequality  from  democratic  transformation.  Effective  insulation,  in  their 
view,  required  wealth-based  inequality  in  access  to  political  power.  It 
also  meant  that  the  illegitimacy  of  redistribution  defined  the  legitimate 
scope  of  the  state.  The  inherent  vulnerability  of  all  individual  rights 
became  transformed  into  a  fear  of  "the  people"  as  a  threatening 
propertyless  mass  whose  power  must  be  contained.  In  short,  the  lesson  of 
the  formation  is  that  when  inequality  is  built  into  the  conception  of  rights 
as  limits  to  legitimacy,  both  our  institutions  and  our  understanding  of 
constitutionalism  must  be  distorted.  Those  distortions  remain  to  be 
grappled  with  in  the  post-New  Deal  era  of  contested  egalitarianism. 

The  modern  welfare  state  does  not  fit  easily  within  the  Federalists' 
conceptual  framework.  Property  once  provided  the  conceptual  boundary  to  the 
legitimate  scope  of  government.  That  boundary  is  now  threatened  by  the 
changing  meaning  of  property  and  the  demands  of  equality,  which 
simultaneously  challenge  traditional  rights  of  property  and  the  traditional 
scope  of  the  state.  In  many  crucial  respects  we  have  accepted  the  New  Deal 
but  rejected  its  conceptual  underpinnings.  As  a  country,  we  routinely 
engage  in  redi stri bution  to  ameliorate  social  ills,  but  we  have  not  simply 
accepted  property  as  a  mere  social  construct  to  be  redefined  or 
redistributed  without  constraint.  The  status  of  property  as  boundary 
lingers  despite  its  disintegration  as  a  constitutional  concept.  We 
countenance  redi stri bution  as  a  means,  but  we  have  no  consensus  on  a  vision 
of  the  state  that  clearly  defines  redistribution  as  a  legitimate  goal.  And 
we  tacitly  rely  upon,  but  have  no  clear  means  of  justifying,  this 
distinction  between  means  and  goal.  In  short,  because  the  original 
structure  of  constitutionalism  rested  on  an  effort  to  prevent  democratic 
control  of  property,  our  post-New  Deal  state  requires  a  rethinking  not  just 
of  the  meaning  of  property,  but  also  of  the  scope  and  purpose  of  the  state. 
As  such,  it  requires  new  foundations  for  constitutionalism. 
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Finally,  I  should  clarify  my  claims  about  property:  I  do  not  claim 

that  any  particular  property  regime  has  inevitable  consequences  for 
democracy  and  constitutionalism.  The  links  I  do  claim  are  the  following. 

The  Federalists'  focus  on  protecting  property  from  redistribution,  and  more 
broadly  from  democratic  redefinition,  led  to  a  misunderstanding  of  both  the 
problems  and  the  potential  of  democracy.  And  treating  the  protection  of 
unequal  property  as  the  paradigm  case  of  the  problem  of  protecting 
individual  rights  in  a  democracy  led  to  a  misconception  of  the  complex 
relation  between  democracy  and  individual  autonomy,  which  is  the  true 
problem  of  constitutionalism.  It  was  thus  not  property  as  such,  but  the 
effort  to  protect  property  and  inequality  from  democratic  revision,  that  has 
had  distorting  consequences. 

II.  THE  AMERICAN  CONCEPTION  OF  LIMITED  GOVERNMENT 

The  American  conception  of  limited  government  developed  and  changed 
between  1787  and  1830,  as  did  the  institutional  solutions  to  what  were  seen 
as  its  essential  problems.  The  story  of  that  development  forms  the 
conceptual  framework  for  this  book. 

I  will  sketch  this  framework  in  advance  because  it  provides  the  thread 
of  connection  among  three  detailed  historical  chapters,  a  chapter  assessing 
the  Constitution  as  it  emerged  from  its  formation,  and  the  concluding 
argument  about  the  contemporary  significance  of  property.  I  should 
emphasize  at  the  outset  that  the  emergence  of  the  American  conception  of 
limited  government  is  a  story  of  contests,  not  of  monolithic  forces.  No  one 
strain  of  thought,  no  single  set  of  ideas  or  interests  entirely  shaped  the 
American  Constitution.  But  despite  ongoing  conflict  and  even 
accommodation,  one  strain  of  thought,  that  of  the  Federalists,^  won  out. 

And  in  that  dominant  mode  of  thought,  property  was  the  focus  around  which 
the  basic  issues  of  limited  government  were  worked  out.  The  story  of 
limited  government  in  America  is  thus,  in  part,  the  story  of  the  triumph  of 
the  Federalist  perspective  and  of  the  priority  it  accorded  to  property. 

I  begin  the  story  with  the  era  of  the  American  revolution.^  The 
principle  of  consent  was  the  core  of  political  discourse  in  the  debates  over 
independence  and  the  early  discussions  of  the  new  forms  of  government  for 
the  former  colonies.  There  was  a  consensus  that  men^  had  the  right  to  be 
bound  only  by  laws  to  which  they  had  consented, °  and  that  consent  was 
essential  to  Republican  government.  The  agreement  on  this  general  principle 
was  deep  and  broad  enough  to  obscure  the  uncertainties  and  disagreements 
about  just  what  consent  should  mean  in  practice. 

By  the  1780s  the  confidence  of  the  revol utionary  era  had  waned,  and  the 
emphasis  on  consent  had  shifted.  Almost  all  the  new  state  governments  had 
issued  paper  money  and  passed  debtor  relief  laws,  which  were  widely 
perceived  as  attacks  on  property  rights.'  These  events  appeared  to  many  as 
dramatic  evidence  of  the  limits  of  the  principle  of  consent  as  the 
foundation  for  good  and  just  government.  The  revolutionary  claim  that  a  man 
is  a  slave  if  his  property  can  be  taken  without  his  consent  gave  way  to  the 
grim  realization  that  consent  alone  was  not  adequate  protection;  property 
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was  now  threatened  by  duly  elected  republican  legislatures.  The  first  stage 
in  the  development  of  limited  government  was  characterized  by  a  focus  on 
this  threat. 

For  many  of  the  leading  figures  in  American  politics,  the  events  of  the 
1780s  signaled  the  need  to  replace  the  Articles  of  Confederation  with  a 
central  government  strong  enough  to  take  a  respected  place  among  the  nations 
of  the  world,  and  capable  of  avoiding  and  controlling  the  unjust 
propensities  of  the  state  governments.  The  Federalists  were  the  chief 
proponents  of  such  views  in  the  debates  over  the  Constitution.  To  say  that 
they  treated  republican  principles  primarily  as  a  problem,  rather  than  a 
goal,  would  be  a  slight  overstatement.  It  would,  however,  capture  an 
important  matter  of  emphasis.  They  took  the  principle  of  consent  as  a 
given,  and  turned  their  attention  to  the  dangers  inherent  in  governments 
based  on  such  principles.  The  result  was  a  subtle  but  important  shift  in 
focus  from  the  promise  of  republican  government  to  the  containment  of  its 
threats. 

James  Madison  provided  the  most  thoughtful  formulation  of  the  basic 
problem  which  republican  government  posed  for  the  Federalists.  Good 
government  must  be  able  to  protect  both  the  "rights  of  persons"  and  the 
"rights  of  property."  In  republican  government,  those  two  objectives  were 
in  tension  with  one  another  because  of  a  third  category  of  rights,  the  right 
of  all  men  to  be  governed  only  by  those  laws  to  which  they  consent.  The 
problem  was  that  if  political  rights  were  granted  equally  to  all,  the 
rights  of  persons  and  the  rights  of  property  would  not  be  equally 
protected.  The  propertied  could  be  relied  upon  to  respect  the  rights  of 
persons,  in  which  they  also  had  an  interest.  But  the  propertyless  had  no 
corresponding  interest  in  property.  The  rights  of  property  would,  thus,  be 
at  risk  whenever  the  sheer  numerical  advantage  of  the  poor  was  translated 
into  political  power  through  equal  political  rights.  The  threat  to  property 
in  America  was  particularly  insidious  because  it  took  indirect  forms  such  as 
depreciation  of  currency  rather  than  direct  expropriation.  No  one  denied 
that  property  was  a  basic  right,  but  the  propertyless  majority  would 
nevertheless  demand  measures  that  destroyed  the  security  of  property.®  The 
problem  of  providing  equal  protection  for  the  rights  of  persons  and  the 
rights  of  property  in  a  manner  consistent  with  republican  principles  was, 
Madison  said,  the  most  difficult  of  all  political  problems. 

Part  of  the  American  solution  to  this  problem  was  the  formulation  of 
important  categories  and  hierarchies  of  rights.  Civil  rights,  which 
included  both  the  rights  of  persons  and  property,  were  to  be  distinguished 
from  political  rights.  Political  rights,  moreover,  were  conceived  of  as 
mere  means  to  the  true  end  of  government,  the  protection  of  civil  rights. 

In  this  view,  political  rights  had  no  intrinsic  value.  By  designating 
political  rights  as  means,  it  was  possible  to  treat  them  as  purely 
instrumental  and  entirely  contingent,  and  thus  to  make  compromises  of 
political  rights  appear  not  to  involve  compromise  of  principle. 

In  1787,  however,  the  choice  implicit  in  these  categories  was  still 
preliminary,  its  precise  formulation  and  implementation  unclear.  The 
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constitutional  convention  of  that  year  can  be  seen  as  an  effort  to  create  a 
government  which  could  protect  all  the  competing  rights  of  citizens: 
political  rights  as  well  as  the  rights  of  persons  and  property.  Madison  and 
his  fellow  Federalists  were  certain  in  their  conviction  that  civil  rights 
provided  independent  standards  by  which  to  measure  the  outcome  of  democratic 
processes.  They  had  felt  acutely  that  when  property  rights  were  infringed 
by  legislatures  --  that  is,  were  infringed  with  the  consent  of  the  governed 
--  that  such  consent  did  not  make  the  infringements  legitimate.  There  was, 
however,  no  comparable  certainly  among  the  Framers  about  the  way  to  give 
effect  to  those  independent  standards.  In  a  republic,  where  the  people  are, 
in  principle,  their  own  governors,  the  question  of  limited  government 
becomes  a  question  of  sel f-1 imiting  government  --  which,  as  we  shall  see, 
poses  the  irreducible  problem  of  a  government  setting  and  enforcing  its  own 
1 imits. 


The  solution  that  emerged  from  the  1787  convention  was  one  which  did 
not  rely  heavily  on  limits  as  such.^  State  governments  were  limited  by 
specific  prohibitions,  but  the  Federal  government  would  rely  primarily  on  a 
structure  of  institutions  designed  to  check  each  other  and  to  minimize  the 
likelihood  of  effective  majoritarian  tyranny.  This  solution  had  several 
advantages.  It  sustained  the  tensions  between  the  competing  categories  of 
civil  and  political  rights,  as  well  as  the  particular  tensions  among  the 
rights  of  persons,  of  property,  and  of  participation.  The  Constitution  of 
1787  could  encompass  all  of  the  competing  values  by  avoiding  a  clear 
subordination  of  one  to  the  other.  It  provided  a  fluid  kind  of  solution, 
which  left  somewhat  vague  whether  the  conceptual  primacy  of  civil  over 
political  rights  was  to  be  translated  into  an  institutionalized  hierarchy  of 
enforceable  limits.  It  was  important  to  the  development  of  limited 
government  in  America  that  the  Constitution  of  1787  left  the  tensions 
between  competing  values  open  and  alive.  It  was  equally  important  that  the 
balance  struck  between  them  was  skewed  by  the  Framers'  preoccupation  with 
property. 


For  those  whose  views  prevailed  at  the  Convention,  property  was  the 
central  instance  of  rights  at  risk  in  a  republic.  It  was  property  that 
alerted  them  to  the  inherent  vulnerability  of  minority  rights  in  popular 
government,  and  thus,  property  that  became  the  focal  point  for  the  broader 
problem.  And  property  was  not  just  an  abstract  symbol.  It  was  a  right 
whose  security  was  essential  to  the  economic  and  political  success  of  the 
new  republic.  If  property  could  not  be  protected,  not  only  prosperity,  but 
liberty,  justice  and  the  international  strength  of  the  nation  would 
ultimately  be  destroyed.  The  focus  on  property  bred  a  general  suspicion  of 
the  people.  Influential  Framers,  such  as  Madison,  foresaw  a  permanent 
propertyless  majority,  which  would  be  fluid  in  its  composition,  but  fixed  in 
its  inevitability.  The  "people"  thus  posed  a  permanent  threat  to  the  rights 
of  property,  a  right  whose  protection  was  demanded  not  only  by  "the  rules  of 
justice,”^  but  by  the  requirements  of  political  and  economic  stability. 

Under  the  Constitution  of  1787,  the  people  were  to  be  the  base  of  the 
government,  but  their  participation  and  efficacy  was  to  be  controlled, 
channelled,  and  contained  by  the  structure  of  government.  Both  Federalists 
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and  Anti -Federal ists  agreed  that  the  structure  of  the  institutions  outlined 
in  the  Constitution  would  draw  the  elite  into  the  government.  The  people 
would  have  the  role  of  periodically  selecting  among  those  elite  and  trying 
to  evaluate  their  performance,  but  the  ongoing  control  of  public  affairs 
would  be  left  in  the  hands  of  the  suitable  (and  propertied)  few.  The  Anti- 
Federalists  raised  what  we  would  today  call  democratic  objections. 11  But 
the  potential  value  of  active  self-governance  never  engaged  the  attention  of 
the  Federal  ists. 

They  were  committed  to  republican  government,  which  they  thought 
allowed  for  the  highest  degree  of  popular  participation  possible  without 
disintegration  into  anarchy  or  oligarchy.  But  theirs  was  not  a  very 
literal  vision  of  self-governance.  They  wanted  the  elite  to  rule.  They 
treated  the  ability  to  govern  as  essentially  fixed  (rather  than  as  a 
capacity  that  could  be  developed)  and  as  class  based.  Thus  they  did  not 
focus  on  how  institutions  might  expand  or  enhance  the  people's  competence 
and  involvement  in  public  affairs.  For  the  Federalists,  the  challenge  was 
to  make  republican  government  compatible  with  the  security  of  rights,  not  to 
design  institutions  that  would  foster  men's  ability  to  govern  themselves. 

The  democratic  values  that  prevailed  in  1787  were  shallow  values,  and  in  the 
subsequent  tradition  of  American  political  thought,  they  have  remained  so. 

The  preoccupation  with  property  had  another  important  consequence  for 
the  structure  of  American  government  and  the  dominant  tradition  of  political 
thought:  the  neglect  of  the  problems  arising  from  the  relationship  between 
economic  and  political  power.  For  those  preoccupied  with  containing  the 
popular  threat  to  property,  the  dangers  posed  by  wealth  commanded  little 
attention;  the  problem  of  economic  power  remained  submerged. 

In  sum,  the  Constitution  of  1787  institutionalized  the  principle  of 
consent  in  ways  that  left  open  important  questions  about  what  to  do  in  a 
conflict  between  the  rights  of  the  people  to  implement  their  will  through 
their  representatives  and  the  independent  rights  of  property.^  The 
Constitution  did  not  simply  give  precedence  to  property  (or  other  private 
rights)  over  the  republican  principles  of  government  by  consent.  However, 
the  primacy  of  the  Federalist  concern  with  protecting  property  so  shaped  the 
structure  of  the  Constitution,  that  it  was  characterized  as  much  by  this 
implicit  priority  as  by  the  absence  of  its  formal  institutionalization.  The 
tensions  remained,  but  the  balance  was  tipped. 

The  remaining  step  in  the  formation  of  the  Constitution,^  the  rise  of 
judicial  review,  tipped  the  balance  further.  The  establishment  of  judicial 
review  may  be  seen  as  the  culmination  and  consolidation  of  the  Federalist 
conception  of  politics.  The  Marshall  Court  took  the  Federalist  hierarchy  of 
rights  to  its  logical,  institutional  conclusion  (a  conclusion  which  Madison 
resisted,  preferring  balanced  tensions  to  logical  consistency^).  By  the 
end  of  the  1820s,  the  American  approach  to  limited  government  had  come  to  be 
characterized  by  its  focus  on  clear  limits,  by  its  vision  of  hard  boundaries 
as  giving  meaning  and  efficacy  to  the  idea  of  limited  government. 
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Judicial  review  was  established  in  the  context  of  the  rise  of  early 
party  divisions,  the  battles  between  the  Hamiltonian  Federalists  and  the 
Jeffersonian  Republicans.  With  the  victory  of  the  Jeffersonians  in  1800,  it 
seemed  clear  to  the  Federalists  that  winning  in  1787  had  not  been  enough.^ 
The  carefully  crafted  federal  structure  was  not  alone  sufficient  protection 
for  certain  basic  rules  and  rights  --  property  and  contract,  in  particular. 
Property  was  thus  one  of  the  crucial  issues  around  which  judicial  review  and 
the  law-politics  distinction  was  built.  The  courts  could  make  a  strong 
claim  that  property  belonged  in  a  distinctly  legal  realm,  which  had  the 
sanction  of  the  long  and  honorable  tradition  of  common  law.  The  need  for 
the  judiciary  to  protect  this  venerable  realm  from  legislative  encroachment 
could  then  be  seen  to  rest  on  a  neutral  legal  tradition,  rather  than  on  the 
fear  and  suspicion  of  the  people.  Once  the  crucial  boundaries  were  defined 
as  a  matter  of  law,  the  judiciary's  claim  to  draw  them  was  virtually 
unassailable. 

Limited  government  thus  took  the  form  of  judicially  enforced 
boundaries.  The  dilemma  of  self-limiting  government  --  of  the  political 
entity  requiring  limits  being  the  one  to  set  those  limits  --  was  "solved"  by 
placing  those  limits  in  an  arena  declared  to  be  outside  of  politics.  The 
bifurcation  of  law  and  politics  separated  the  limits  from  the  object  of 
those  limits,  while  giving  the  judicial  source  of  limits  a  status  exalted 
enough  to  stand  against  the  claims  of  democracy.  The  neutrality  of  law 
stood  above  the  petty  squabbles  of  politics.  The  particular  American 
dilemma  of  limiting  the  sovereignty  of  the  people  could  thus  also  be  evaded 
by  recourse  to  a  distinct  legal  arena,  which  provided  an  ostensibly 
apolitical  basis  for  defining  and  enforcing  limits.  Law,  according  to  the 
model  did  not  thwart  the  will  of  the  people;  law  gave  effect  to  it  in  a 
loftier,  truer  way  than  politics. 

The  idea  of  boundaries  and  of  a  sharp  distinction  between  law  and 
politics  has  been  central  to  the  American  conception  of  limited  government. 
Property  was  for  150  years  the  quintessential  instance  of  rights  as 
boundaries.  It  has  been  the  symbol  and  source  of  a  protected  sphere  into 
which  the  state  cannot  enter.  Property  has  also  carried  with  it  the  paradox 
of  self-limiting  government:  property  is  the  limit  to  the  state;  property 
is  also  the  creature  of  the  state.  In  property,  the  state  sets  its  own 
1 imits. 

Despite  all  the  ways  in  which  the  state  has  changed  those  limits  when 
it  has  suited  some  "public  purpose,"  the  paradox  has  been  kept  obscured  by 
the  distinction  between  law  and  politics.  This  distinction  has  sustained  a 
mythic  quality  of  property  as  not  merely  a  social  construct,  but  a  basic 
right,  linked  in  powerful  ways  to  cherished  values  of  freedom  and  autonomy. 
The  myth  of  property  and  the  image  of  the  law-politics  distinction  have 
sustained  each  other  and  have  together  provided  the  foundation  for  the 
American  conception  of  limited  government. 

The  concept  of  property  remains  central  to  our  conception  of 
government.  The  basic  issues  of  the  legitimate  scope  of  government,  indeed 
the  desirable  nature  of  government,  continue  to  be  fought  out  over  the  issue 
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of  property.  From  the  early  challenges  to  workmen's  compensation,  to  the 
continuing  regulation  vs.  market  debate,  to  new  claims  for  equal  protection 
on  the  grounds  of  wealth,  property  has  stood  at  the  center  of  conflicts 
that  shape  the  kind  of  political  system  we  have.  The  context  for  these 
contests  continues  to  be  the  property-centered  ideas  and  institutions  shaped 
during  the  formation  of  the  constitution. 

This  enduring  importance  of  property  coexists,  however,  with  a  major 
shift  in  its  constitutional  status.  Since  the  New  Deal,  the  position  of 
property  in  our  constitutional  language  and  institutions  has  so  changed  that 
the  notion  of  limited  government  which  has  long  sustained  American 
constitutionalism  may  now  be  at  risk.  Put  more  starkly,  the  foundation  of 
American  Constitutionalism  is  shifting  with  the  modern  disintegration  of 
property  as  a  constitutional  barrier.  That  shift  may  demand  a  new 
conception  of  limited  government. 

The  story  of  limited  government  in  America  begins  with  private  property 
as  the  clear,  compelling,  even  defining,  instance  of  the  limits  that  private 
rights  place  on  legitimate  government.  The  story  concludes  with  the 
dilemmas  of  a  tradition  facing  fundamental  challenges  to  its  founding 
concepts . 


III.  THE  LESSONS  OF  THE  FORMATION 

The  formation  of  the  Constitution  is  my  focus  for  understanding  the 
centrality  of  property  in  American  constitutionalism.  Despite  important 
changes,  such  as  the  direct  election  of  the  Senate,  the  Civil  War 
Amendments  and  the  extension  of  the  franchise  to  women,  the  basic 
constitutional  structure  is  that  outlined  in  the  Constitution  of  1787  and 
consolidated  in  the  rise  of  judicial  review.  The  formation  is  therefore  a 
useful  key,  although  it  is,  of  course,  neither  the  only  one,  nor  the  key  to 
everything  about  American  constitutional  government. 

The  Constitution  was  formed  in  a  series  of  battles  over  the  nature  and 
structure  of  the  new  republic.  The  contestants  were  concerned  with 
designing  institutions  capable  of  generating  a  particular  kind  of  polity. 
Because  many  of  them  were  men  of  extraordinary  thoughtfulness  and  political 
acuity,  the  debates  over  the  Constitution  offer  exceptionally  illuminating 
commentary  on  the  ways  different  institutional  forms  promote  varying  kinds 
of  behaviour,  values,  and  policies.*' 

The  arguments  did  not  reflect  a  simple  faith  that  written  outlines  of 
political  institutions  could  encompass  or  control  all  practices  in  those 
institutions.  On  the  contrary,  the  arguments  are  of  interest  because  they 
present  a  dynamic  vision  of  institutions  developing  and  generating  patterns 
of  behaviour  which,  in  turn,  shape  the  development  of  institutions.  The 
contestants  did  assume  that  the  basic  structure  of  government  would  follow 
the  written  outline.  But  they  were  interested  in  the  subtle  and  complex 
ways  in  which  the  formal  structures  of  institutions  outlined  in  the 
Constitution  would  foster  patterns  of  relationships  among  citizens  --  such 
as  forms  of  inequality  and  attachment  to  private  interest  --  and  between 
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citizens  and  their  government  --  such  as  forms  of  political  participation. 
This  attention  to  the  ways  institutions  affect  what  we  might  call  the 
"political  culture"  of  a  society  is  among  the  most  valuable  contributions  of 
the  Framers. 

They  also  help  us  understand  the  structure  of  the  system  because  they 
saw  it  as  a  whole.  The  Federalists,  for  example,  wanted  to  implement 
republican  principles  through  a  highly  mediated  structure  that  would  promote 
stability  and  justice.  They  were  not  only  concerned  with  such  issues  as  the 
capacity  of  the  House  and  Senate  to  refine  the  public's  views  and  filter 
their  passions,  but  also  with  the  way  the  structure  as  a  whole  would  contain 
the  dangers  of  democracy  while  providing  the  power  necessary  for  effective 
national  government. 

The  Constitutional  Convention  of  1787  produced  a  document  that  laid 
out  the  framework  of  our  political  system,  and  my  primary  sources  of 
insights  into  its  structure  and  institutions  are  the  debates  in  and  around 
that  convention.  I  have,  however,  defined  my  subject  as  the  "formation" 
rather  than  the  writing  of  the  Constitution  because  the  constitutional 
structure  was,  in  important  ways,  not  completed  until  judicial  review  was 
firmly  in  place.  Whatever  the  Framers'  expectations  about  judicial  review, 
its  powerful  role  in  American  government  was  not  established  with  the 
writing  of  the  Constitution  in  1787,  but  with  the  Marshall  Court  in  the 
first  decades  of  the  nineteenth  century. 

The  Federalists  had  a  notion  of  the  primary  objectives  and  values  of 
politics,  of  the  role  of  popular  participation,  of  ways  of  ranking  competing 
values  and  of  managing  the  tensions  between  them.  Their  conception  of 
politics  triumphed  in  1787  and  again  with  the  establishment  of  judicial 
review,  and  has  continued  to  affect  the  way  we  perceive  political  problems  - 
-  both  what  counts  as  political  and  what  counts  as  a  problem. 


IV.  THE  FOCUS  ON  THE  FRAMER  MADISON,  MORRIS,  AND  WILSON 

The  writing  of  the  Constitution  was  an /Extraordinary  collective  act  of 
creation.  Fifty-five  men  participated' in  frne  Constitutional  Convention,  and 
at  every  stage  compromise  and  collaboration  characterized  the  proceedings. 

To  understand  that  process  of  collective^ determination  and  the  decisions 
that  emerged  from  it,  it  is  extremely  /seful  to  understand  the  competing 
interests  at  stake  and  the  coal itions/formed  to  promote  them.  The  great 
divisive  issues  of  small  versus  large  states,  Northern  versus  Southern 
economic  interests  (including  the  Highly-charged  issue  of  slavery),  pervaded 
virtually  every  debate.  These  interests  intersected  in  various  and  shifting 
ways  with  the  conflicts  over  the  degree  of  power  that  should  be  centralized 
in  the  federal  government.  And  the  different  visions  of  the  kind  of 
economy,  international  power,  and  citizenry  the  new  republic  should  have, 
cross  cut  all  of  these  conflicts  in  still  different  ways. 

We  have  excellent  studies  that  provide  us  with  various  angles  on  the 
conflicts  which  were  both  the  context  and  the  substance  of  the  debates  over 
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My  story  of  the  formation  of  the  Constitution  ends  one  hundred  and 
fifty  years  ago  in  a  still  largely  agrarian  society,  with  a  pre-civil  war 
Constitution  and  economy,  a  huge  disenfranchised  population  (women,  blacks 
and  native  peoples),  and  a  federal  government  whose  size  and  scope  were  a 
mere  fraction  of  what  it  is  today.  The  conclusion  to  the  book  turns  to  the 
question  of  what  this  long  distant  formation  tells  us  about  the  political 
system  that  has  emerged  from  it. 

I  begin  with  contemporary  concerns  about  democracy  and  economic  power 
and  argue  that  these  problems  are  best  understood  not  as  anomalous  failures, 
but  as  integral  parts  of  the  coherent  system  of  ideas  and  institutions  I 
have  described  as  Madisonian  federalism.  I  then  turn  to  my  primary  focus, 
the  twin  challenges  to  our  traditional  conception  of  limited  government: 
the  demise  of  property  as  a  constitutional  limit  to  legislative  power  and 
the  pressures  of  egalitarianism.  Together  they  demand  a  new  understanding 
of  the  purposes  and  limits  to  government.  This  demand  provides  the 
opportunity  not  simply  to  overcome  the  weaknesses  of  the  tradition  --  which 
are  not  as  easily  separable  from  its  strengths  as  reformers  like  to  hope. 

The  transformations  already  underway  invite  us  to  transcend  the  failings  of 
the  tradition's  greatest  strength:  the  (mi s)understanding  of  the 
vulnerability  of  individuals  and  minorities  to  the  collective  power  of 
democracy.  When  we  understand  the  distortions  rooted  in  the  original  focus 
on  property,  we  can  more  clearly  see  the  real  problems  Madison  so 
brilliantly  and  imperfectly  grappled  with,  and  we  can  begin  to  envision 
alternatives  to  the  concepts  and  institutions  he  bequeathed  us. 
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1.  Max  Lerner,  "Constitution  and  Court  as  Symbols"  The  Yale  Law  Journal  46 
(1937):  1290-1319,  at  1300,  note  32. 

2.  Of  course,  I  am  nevertheless  indebted  to  Charles  Beard  and  the 
Progressive  historians  who  have  given  us  a  large  and  thoughtful 
literature  on  the  importance  of  property  in  American  constitutional 
government.  Read  today,  their  arguments  sometimes  sound  crude  or 
simplistic.  I  think  the  core  problem  lies  with  inadequate  attention  to 
the  meaning  of  property  beyond  simple  economic  self-interest. 

3.  The  Federalists  had,  as  we  shall  see,  important  differences  among 
themselves.  Nevertheless,  most  shared  a  set  of  basic  ideas  which  can 
reasonably  be  referred  to  as  the  Federalist  mode  of  thought. 

4.  There  are,  of  course,  antecedents,  particularly  in  the  political 
thought  of  the  English,  Scots,  and  Puritans.  Understanding  the 
sources  of  American  ideas,  beliefs,  and  institutions  can  greatly 
enrich  our  understanding  of  them.  Tracing  those  sources  is  not, 
however,  my  objective.  It  is  rather,  to  show  the  development  of  the 
American  conception  of  limited  government  as  part  of  the  formation  of 
the  constitution.  The  project  looks  forward  to  the  contemporary 
significance  of  the  formation,  rather  than  back  to  its  antecedents. 

5.  I  do  not  use  the  word  man  (or  men)  to  stand  for  all  human  beings.  The 
Framers  were  all  men,  so  the  use  of  pronouns  in  referring  to  them  is 
straightforward  (although  one  important  Anti -Federal i st  writer,  Mercy 
Warren,  was  a  woman).  I  think  it  is  clear  that  when  the  Framers  used 
the  term  men,  they  had  males  (and,  in  fact,  white  males)  in  mind.  They 
expected  only  men  to  participate  in  government  as  voters,  office 
holders,  or  even  members  of  juries.  At  some  level  they  probably 
thought  that  in  protecting  the  rights  of  men,  they  were  protecting 
those  of  women  as  well.  But  of  course,  the  rights  women  enjoyed  were 
different  from  those  of  men,  with  respect  to  "private"  rights  such  as 
property  and  contract,  as  well  as  the  rights  to  political 
participation.  James  Wilson  actually  discussed  the  role  of  women  in 
the  republic,  but  most  simply  ignored  the  subject.  However  all- 
inclusive  they  might  have  thought  they  were  being,  I  think  it  is  fair 
to  say  that  they  were  literally  concerned  with  the  rights  of  men  and 
the  role  of  men  in  government.  I  thus  adopt  their  exclusive  use  of  the 
male  pronoun  when  discussing  their  ideas,  not  because  I  think  it  is  a 
suitable  referent  to  all  human  beings,  but  because  all  human  beings 
were  not  being  referred  to. 

Of  course,  this  general  principle  had  important  qualifications.  It 
only  covered  those  considered  to  be  politically  competent.  While  there 
was  disagreement  about  whether  the  propertyless  fit  within  this 
category,  there  was  clear  agreement  that  slaves,  women,  and  children 
did  not. 


6. 


Chapter  1-  12 


NEDELSKY 
June  2,  1989 


7.  There  were  also  more  subtle  conflicts  which  may  have  contributed  to  the 
pervasive  anxiety  about  protecting  property.  A  variety  of  legal 
disputes  exposed  the  difficult  problem  of  the  ultimate  authority  or 
justification  for  title  to  land.  The  traditional  sovereignty  of  the 
king  had  come  into  conflict  with  the  widely  held  view  that  actual 
settlement  was  the  true  basis  for  claims  to  land.  Title  through 
settlement,  in  turn,  proved  to  threaten  all  formal  legal  claims  to 
undeveloped  land  --  not  just  those  resting  on  the  authority  of  the 
Crown.  The  broader  tensions  between  stability  and  security  on  the  one 
hand,  and  open  opportunity  and  popular  will  on  the  other,  had  bubbled 
beneath  the  surface  of  law  suits  for  years  before  the  convention.  (See 
Elizabeth  V.  Mensch,  "The  Colonial  Origins  of  Liberal  Property  Rights", 
Buffalo  Law  Review  31  (1982):  635-735.  These  deep  and  subtle  issues 
of  legitimacy  were  further  compounded  by  the  pressure  on  land  (at  least 
in  New  England)  caused  by  an  expanding  population.  The  relations 
between  fathers  and  sons  and  their  land  were  transformed  when  sons 
could  no  longer  assume  that  they  would  come  into  a  share  of  the  family 
farm.  Property,  which  had  provided  stability  and  security  for  both 
individuals  and  communities,  was  in  a  state  of  transition  in  the  latter 
half  of  the  eighteenth  century.  In  short,  by  the  time  of  the 
convention,  the  very  meaning  of  property  was  in  flux.  The  immediate 
threats  of  state  legislation  thus  took  place  in  a  context  of  still  more 
profound  uncertainty  about  the  meaning,  role,  and  legitimacy  of 
property  in  the  new  republic.  (See  Robert  A.  Gross,  The  Minutemen  and 
their  World  (New  York:  Hill  and  Wang,  1976),  and  "Culture  and 
Cultivation:  Agriculture  and  Society  in  Thoreau's  Concord",  Journal 
of  American  History  69  (1982):  42-61  and  James  Henretta,  The  Evolution 

of  American  Society  (Lexington,  Mass.:  Heath,  1973)). 


8.  Note  that  these  are  the  sorts  of  threats  the  Contract  Clause  (Article 
I,  Section  10)  was  designed  to  deal  with.  The  Eminent  Domain  Clause, 
(the  Fifth  Amendment)  was  only  added  afterward  in  the  Bill  of  Rights, 
the  Anti -Federal i st  contribution. 

9.  See  Ch.  5.  The  Constitution  specified  limits  on  the  state  governments 
in  Article  I,  Section  10  and  on  the  Federal  government  in  Article  I, 
Section  9.  The  limits  on  the  Federal  government  in  the  first  ten 
amendments  were,  of  course,  added  after  the  adoption  of  the 
Constitution. 

10.  This  is  Madison's  phrase  from  The  Federalist.  No.  10. 

11.  As  we  shall  see,  James  Wilson,  an  important  Federalist,  also  had  a 
very  democratic  vision  of  republican  government. 

12.  The  Constitution  did  specify  answers  to  some  versions  of  this 
conflict:  state  governments,  but  not  the  federal  government,  were 
prohibited  from  impairing  the  obligation  of  contracts  or  issuing  paper 
money,  which  were  the  most  feared  forms  of  infringements  on  property 
rights.  The  contract  clause  proved  to  be  an  extremely  important  form 
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of  protection  for  property. 

13.  The  addition  of  the  first  ten  amendments,  to  which  I  will  refer  later, 
in  some  ways  deviates  importantly  from  the  implementation  of  an 
essentially  Federalist  conception  of  limited  government.  These 
amendments  were  the  Anti -Federal i sts7  major  contribution  to  the 
Constitution.  They  had  a  fundamentally  different  thrust  from  that  of 
the  Federalists7  concerns:  they  were  aimed  at  the  federal,  not  the 
state  governments,  and  they  were  designed  to  protect  citizens  against 
the  perfidy  and  usurpation  of  those  in  office,  not  against  the  dangers 
of  the  majority.  They  were  introduced  to  thwart  the  Anti -Federal i st 
opposition  to  the  new  Constitution,  and,  ironically,  ultimately  became 
important  because  the  Federalists  were  so  successful  in  establishing 
judicial  review,  the  ultimate  anti -majori tari an  institution. 

14.  See  "Remarks  on  Mr.  Jefferson's  Draught  of  a  Constitution,"  sent  to 
John  Brown,  October  [12],  1788,  in  Writings.  5:  284-294,  reprinted  in 
Meyers,  see  p.  65-66. 

15.  The  Federalists  of  the  judicial  review  era  were  not  exactly  the  same 
group  as  the  Federalists  of  1787.  James  Madison,  for  example,  was  a 
staunch  Federalist  in  1787,  but  a  Jeffersonian  in  1800.  There  were, 
nevertheless,  important  continuities  of  both  personnel  and  ideas. 

16.  I  want  to  reemphasize  that  this  is  a  story  of  contests  at  every  stage. 
The  Federalists  largely  succeeded  in  shaping  the  new  institutions 
according  to  their  vision  of  the  republic.  It  was  not,  however,  a 
total  victory.  The  Constitution  bears  the  marks  of  compromise  and 
cooperation.  The  Federalist  mode  of  thought  has  become  the  dominant 
strain  in  our  tradition.  But  the  competing  ideas  and  values  of  their 
opponents  were  not  obliterated,  only  submerged.  The  tensions  and 
contests  of  the  past  continue.  Second,  I  am  not  claiming  that  the 
Framers7  focus  on  property  determi ned  their  choice  of  institutions  or 
hierarchy  of  values.  Rather  the  story  of  the  formation  reveals  a 
constellation  of  ideas  and  institutional  arrangements  in  which  property 
held  a  central  place  --  a  constellation  still  with  us  today. 

17.  On  the  importance  of  understanding  the  constitutive  nature  of 
institutions  see  Stephen  L.  Elkin,  "Constitutionalism's  Successor"  a 
paper  presented  at  a  conference  organized  by  the  Committee  on  the 
Foundations  of  Democratic  Government,  University  of  Pennsylvania, 
September,  1987.  See  also  his  references  to  Phillip  Selznick,  Law 
Society  and  Industrial  Justice  (New  Brunswick,  N.J.:  Transaction 
Books,  1969),  James  Boyd  White,  When  Words  Lose  Their  Meaning. 

(Chicago:  University  of  Chicago  Press,  1984),  and  Robert  F.  Lane, 
"Market  and  Politics:  The  Human  Product",  British  Journal  of  Political 
Science,  11  (1981):  1-16. 

18.  Among  the  best  known  are:  Irving  Brant,  Storm  Over  the  Constitution 
(Indianapolis:  Bobbs-Merri 1 1 ,  1963);  Forrest  McDonald,  The  Formation 
of  the  American  Republic  1776-1790  (Baltimore:  Penguin  Books,  1965); 
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5.  THE  MADISONIAN  CONSTITUTION 


James  Madison  had  a  clearly  articulated  vision  of  the  Constitution.  He 
spelled  out  the  problems  he  thought  the  Constitution  had  to  solve  and  he 
explained  how  the  institutions  he  proposed  would  do  so.  He  presented  both 
the  problems  and  the  solutions  in  terms  of  a  republican  theory  of  limited 
government.  His  proposals  did  not  prevail  in  every  instance,  but  his  basic 
vision  did.  The  basic  structure  of  institutions  followed  his  design,  and 
the  underlying  principles,  as  they  were  articulated  by  those  whose  views 
prevailed  at  the  convention  and  as  they  have  continued  to  be  expressed  in 
our  tradition  of  constitutional  thought,  reflected  his  understanding  of 
republican  government. 

The  Constitution  can  be  characterized  as  Madisonian  because  of  the  ways 
in  which  Madison  articulated  the  mode  of  thought  that  won  out  at  the 
convention.  By  understanding  the  strengths  and  weaknesses  of  his  thought, 
we  can  see  the  strengths  and  weaknesses  of  the  foundations  of  American 
constitutionalism.  The  implications  and  consequences  of  Madison's  vision 
are  clearest  when  his  perspective  is  contrasted  with  that  of  Morris  and 
Wilson.  The  comparison  among  these  three  highlights  the  limitations  of 
Madison's  thought  and  helps  us  to  understand  their  sources.  We  can  then  see 
more  clearly  how  Madison's  vision  was  embodied  in  the  Constitution  of  1787 
and  how  it  has  shaped  our  tradition  of  constitutional  thought. 
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I.  CLASS,  POWER,  AND  THE  HIERARCHY  OF  RIGHTS 

Morris  provides  two  basic  insights  into  the  Madisonian  vision  that 
prevailed  at  the  convention:  First,  his  arguments  about  the  power  of  the 
rich  in  a  commercial  republic  make  clear  that  the  Madisonian  approach 
neglected  the  relationship  between  economic  and  political  power  and  the 
problems  it  would  pose  in  the  new  republic.  Second,  Morris  articulated  the 
crucial  distinction  between  civil  and  political  liberty  that  lies  at  the 
heart  of  the  Madisonian  approach. 

A.  The  Rich  versus  the  Poor 

Morris's  stark  approach  to  the  conflict  between  the  rich  and  the  poor 
and  the  need  to  institutionalize  that  conflict  allows  us  to  see  the  class 
implications  of  the  Madisonian  approach.  Morris  argued  that  the  rich  would 
do  all  the  ruling  in  the  institutions  the  convention  adopted.  With  no 
legislative  body  reserved  for  the  people,  they  would  never  actually  accede 
to  office.  Morris  feared  that  the  wealthy  would  control  the  votes  of  the 
people,  through  outright  purchase,  intimidation,  or  demagogy.  Large 
election  districts  combined  with  the  natural  prominence  of  the  talented 
elite  and  patterns  of  deference  would  mean  that  all  government  offices  would 
be  held  by  the  wealthy. 

Madison  seems  to  have  aimed  at  and  expected  a  similar  outcome.  As  we 
saw  earlier,  one  of  the  primary  objectives  of  his  institutional  design  was 
to  ensure  that  the  right  kind  of  people  would  be  elected  to  office,  and  he 
consistently  associated  the  requisite  abilities  for  office  with  men  of 
substantial  property.  His  comments  on  education,  enlarged  perspective  and 
reputation  make  clear  that  it  was  not  the  common  freeholder  he  intended  his 
institutional  structure  to  draw  into  government.  (And  when  we  look  at  his 
views  on  the  role  of  the  propertied  in  the  government  we  must  remember  that 
he  expected  that,  in  the  future,  the  vast  majority  would  be  property! ess . ) 

In  addition,  like  Morris,  he  recognized  the  informal  influence  that  the 
wealthy  would  have  over  their  fellow  citizens.  But,  unlike  Morris,  he  did 
not  treat  these  combined  formal  and  informal  powers  of  the  propertied  as  a 
problem.  It  is  as  though  he  simply  did  not  see  a  problem  in  the  fact  that 
one  class,  the  propertied  few,  would  in  effect,  rule  another,  the 
propertyless  many.  Yet,  his  own  repeatedly  stated  concern  that  one  group 
not  be  left  to  rely  on  the  disinterestedness  of  another  should  have  alerted 
him  to  the  consequences  of  government  offices  being  in  the  hands  of  the 
propertied.  When  Madison  envisioned  the  unjust  schemes  of  the  majority,  he 
treated  the  propertied  and  the  propertyless  as  opposing  interests.  But  when 
he  envisioned  a  government  run  by  the  propertied,  he  seemed  to  see  only  the 
rationale  for  such  an  arrangement:  it  was  in  the  interest  of  all  that 
property  be  protected  and  that  offices  be  held  by  those  fully  competent  to 
do  so. 

Because  his  scheme  did  not  formally  give  "all  power  to  property,"  the 
de  facto  control  by  the  propertied  did  not  seem  to  trouble  him.  He  did  not 
share  Morris's  sense  that  when  the  men  in  power  were  from  a  single  class, * 
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they  were  likely  to  use  their  power  to  promote  their  own  interests.  More 
importantly,  he  did  not  see  that  the  power  of  that  class  would  be  especially 
dangerous  both  to  republican  principles  and  to  the  public  good,  because  the 
economic  power  wielded  outside  of  the  government  would  support  and  be 
supported  by  the  power  within.  Madison  finally  recognized  this  problem  when 
confronted  with  what  he  saw  as  the  overt  corruption  involved  in  the  1790s: 
"the  stock-jobbers  will  become  the  pretorian  band  of  the  Government,  at  once 
its  tool  and  its  tyrant,  bribed  by  its  largesses  and  overawing  it  by  its 
clamours  and  combinations. From  the  beginning  Morris  saw  that  this 
problem  of  reciprocal  advantage  and  influence  was  inherent  in  a  system  of 
institutions  that  would  routinely  return  the  wealthy  to  office:  men  would 
use  their  economic  power  to  attain  office,  and  would  use  their  office  to 
enhance  the  value  of  their  economic  power,  both  within  and  without 
government.  In  a  commercial  republic,  economic  and  political  power  could 
not  be  kept  separate  unless  the  institutions  were  specifically  designed  to 
do  so. 


Morris's  design  was  the  old-fashioned  one  of  basing  government 
directly  on  class.  Madison  moved  beyond  this  to  an  institutional  design 
that  recognized  the  multiplicity  of  differences  that  cut  across  class.  The 
success  or  failure  of  Morris's  system  would  have  depended  entirely  on  the 
correctness  of  his  perception  of  the  class  differences  in  America  and  the 
capacity  of  the  institutions  to  exactly  balance  those  differences. 

Madison's  approach  has,  of  course,  become  rightly  famous  for  the  insight 
that  differences  arise  from  every  human  faculty,  reason  as  well  as  passion, 
values  as  well  as  interest.  Wherever  there  is  liberty,  diversity  --  and 
thus  conflict  --  will  prevail.  Madison's  understanding  of  the  problems  of 
governing  a  free  people  is  subtler  and  more  profound  than  Morris's.  But 
Morris's  insights  into  the  nature  of  power  in  a  commercial  republic  point  up 
Madison's  failure  to  recognize  that  the  power  his  system  would  accord  to 
property  would  threaten  the  republican  values  the  system  was  to  embody.  The 
rights  and  interests  of  the  propertyless  would  be  left  to  the  impartiality 
of  the  propertied  in  power.  And  republican  liberty  would  be  undermined  by 
the  interpenetration  of  economic  and  political  power.  The  capacity  to  shape 
government  policy,  to  protect  one's  rights,  to  serve  the  public  good  in 
public  office,  and,  most  basically,  to  participate  in  one's  own  governance 
would  be  distributed  unevenly  between  the  rich  and  the  poor. 

Madison  did  not  focus  on  the  potential  danger  from  the  rich  in  part 
because  he  was  designing  a  constitution  to  solve  a  problem  peculiar  to 
republican  government:  majority  tyranny.  The  basic  principles  of 
republican  government  created  the  problem  of  majority  oppression,  and 
minimized  the  threat  from  minorities, ^  A  serious  threat  from  any  minority 
thus  did  not  fit  easily  into  Madison's  framework.  And  in  particular,  it 
would  have  been  hard  to  see  the  group  whose  rights  were  most  vulnerable  in 
a  republic  --  the  propertied  --  as  the  major  threat. 

The  danger  of  majority  tyranny  was  inherent  in  a  republic  because  it 
could  arise  in  the  ordinary  course  of  governing.  No  formal  usurpation  was 
necessary  for  a  majority  to  perpetrate  injustice.  Both  Madison  and  Morris 
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had  expended  a  great  deal  of  energy  trying  to  get  the  public  to  see  that 
debtor  relief  laws  were  unjust,  even  though  a  duly  elected  legislature  had 
passed  them.  But  Morris  saw  that  the  propertied  few,  if  they  held  all  the 
offices,  would  also  be  able  to  perpetrate  injustice  while  acting  within 
their  designated  powers.  And  he  recognized  that  this  threat  too  was  likely 
to  go  unheeded:  the  wealthy  would  be  able  to  pursue  their  own  unjust 
interests  in  ways  that  would  simply  seem  a  normal  part  of  governing.  In 
short,  Morris  saw  the  wealthy  few  as  the  main  threat  in  a  commercial 
republic  for  the  same  kinds  of  reasons  that  Madison  focused  on  the 
propertyless  many:  the  institutions  would  generate  a  threat  that,  unless 
countered  by  an  appropriate  structure,  would  go  unrecognized  precisely 
because  it  was  inherent  in  the  normal  operations  of  government.  Madison  was 
bl ind  to  this  parallel . 

The  failure  of  Madison  and  his  fellow  Federalists  to  see  past  their 
preoccupation  with  the  threat  of  the  many  was  compounded  by  the  institutions 
they  designed  to  deal  with  that  threat.  Large  election  districts  were  aimed 
at  minimizing  the  effectiveness  of  local  demagogues  and  ensuring  that  only 
men  of  property  and  standing  could  gain  the  recognition  necessary  to  win. 

The  system  of  electors  for  the  president  was  designed  to  select  men  of 
national  prominence,  with  similar  expectations  of  the  class  from  which  such 
men  would  be  drawn. 

Madison,  as  we  have  seen,  would  have  provided  additional  protection: 
possible  property  qualifications  for  suffrage  in  House  elections, 
representation  of  property  in  the  Senate,  and  qualifications  for  suffrage  in 
presidential  elections,  if  they  were  to  be  direct.  (Remember  that  he 
opposed  property  qualifications  for  the  candidates  as  unnecessary;  in  large 
districts,  the  people  could  be  relied  upon  to  discriminate  on  the  basis  of 
property  holding  more  effectively  than  any  stated  qualification.)  And  his 
national  veto  on  state  legislation  would  have  concentrated  still  more  power 
in  a  government  designed  to  be  more  effectively  removed  from  the  control  of 
the  people  than  those  of  the  state  governments.  Madison  did  not,  of  course, 
succeed  in  getting  any  of  these  additions  adopted.  But  that  does  not 
mitigate  the  force  of  Morris's  arguments.  His  criticisms  and  warnings  were 
directed  at  the  design  adopted  by  the  convention.  Moreover,  the  probable 
class  composition  of  the  new  institutions  was  something  on  which  almost 
everybody  agreed. 

In  short,  the  Constitution  of  1787  embodied  Madison's  neglect  of  the 
problem  of  the  relation  between  economic  and  political  power.  And  having 
rejected  Morris's  proposals  for  protecting  the  people  by  reserving  a  branch 
of  the  legislature  for  them,  there  was  little  discussion  of  how  the 
institutions  should  be  designed  to  counter-balance  the  political  power  of 
the  wealthy.  There  were,  of  course,  charges  of  aristocracy4  within  the 
convention  itself  (as  well  as  later  by  the  Anti -Federal i sts) ,  but  they  did 
not  generate  serious  concern  among  the  Federalists.  The  idea  that  the 
solution  to  majority  tyranny  generated  its  own  threats  by  concentrating 
power  in  the  hands  of  the  wealthy  was,  apparently,  unable  to  penetrate  the 
general  preoccupation  with  the  folly  and  injustice  of  the  people. 
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Morris  also  reveals  the  implicit  consequences  of  the  Madisonian  system 
for  the  respective  interests  of  the  rich  and  the  poor.  He  treats  the  two 
groups  as  in  genuine  and  irreducible  conflict.  The  rich  want  to  maintain 
their  power,  privilege  and  property;  the  poor  want  to  take  at  least  some  of 
these  for  themselves.  Morris  agreed  with  Madison  that  the  particular 
measures  the  poor  were  likely  to  demand  would  ultimately  do  them  no  good. 
And,  like  Madison,  he  thought  that  the  benefits  of  stability  and  the 
security  of  property  would  filter  down  to  the  poor.  But  the  inevitability 
of  the  plight  of  the  poor  did  not  lead  Morris  to  obscure  the  genuineness  of 
the  conflict  or  the  fact  that  it  was  a  conflict  the  rich  had  to  win.  Morris 
was  explicit  that  the  interests  of  the  rich  had  to  be  protected,  and  to  the 
extent  that  the  government  succeeded  in  doing  so,  the  interests  of  the  poor 
could  never  be  satisfied.  Although  Madison  confronted  the  same  problem  as 
Morris,  he  could  not  bring  himself  to  be  as  forthright  about  the 
consequences  of  his  solutions.  Morris's  bluntness  brings  into  focus  the 
hard  edges  of  Madison's  subtle  and  ambivalent  approach.  A  basic  "fact"  for 
Madison  was  that  the  future  majority  would  labor  under  all  the  hardships  of 
life  and  secretly  sigh  for  a  more  equal  share  of  its  blessings;  the  problem 
was  to  prevent  that  majority  from  using  their  numerical  power  to  translate 
those  sighs  into  public  policy.  Madison's  entire  structure  of  government 
was  designed  to  provide  solutions  to  that  problem. ^  If  the  institutions 
worked  as  he  hoped  they  would,  the  propertied  few  could  use  them  to  get  what 
they  wanted,  but  the  propertyless  many  could  not. 

I  do  not,  of  course,  mean  that  all  of  the  propertied  could  get 
everything  they  wanted  all  of  the  time.  Indeed,  they  would  not  always  want 
the  same  thing.  Part  of  the  virtue  of  the  "extended  republic"  was  that  the 
conflicting  interests  of  those  with  different  kinds  of  property  would 
prevent  "the  propertied"  from  acting  as  a  monolithic  group  (as  Morris,  by 
contrast,  hoped  and  expected  that  they  would.) 

Men  of  property  could  use  the  institutions  to  pursue  their  interests, 
which  would  generally  be  particular,  and  thus  conflicting,  interests. 
Mediating  among  these  interests  would  be  the  chief  task  of  the  government. 
But  it  would  also  be  a  central  task  of  the  government  to  ensure  that  the 
foundations  of  these  particular  interests,  the  rights  of  property  and 
contract,  were  secure.  Thus  the  people,  who  would  want  to  disrupt  those 
foundations,  must  be  prevented  from  doing  so. 

The  language  of  my  argument  above  has  somewhat  overstated  the  case. 
Madison's  plan  and  the  constitution  of  1787  actually  "prevented"  the  people 
from  using  the  federal  institutions  in  very  few  ways.  Article  I,  Section  9 
lists  the  specific  limitations  on  the  power  of  Congress.  Most  of  those 
limitations  can  be  understood  as  efforts  to  prevent  the  abuse  of 
congressional  power. °  In  that  category  were  the  basic  protections  from 
suspension  of  the  Writ  of  Habeas  Corpus,  from  Bills  of  Attainder  and  ex  post 
facto  laws,  and  the  protections  against  corruption  and  the  requirements  of 
accountability  in  the  stipulation  that  no  money  be  drawn  from  the  treasury 
but  "in  consequence  of  appropriations"  and  with  regular  accounting  of  the 
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expenditure  of  public  monies.  But  these  abuses  were  not  those  that  Madison 
and  his  fellow  Federalists  associated  with  the  threat  of  the  majority.  They 
were  abuses  likely  to  be  generated  by  regional  conflict  (e.g.,  no  preference 
to  the  ports  of  one  state  over  another)  or  by  tyrannous  officials  acting  for 
their  own  power  or  advantage.  (Of  course,  the  "Bill  of  Rights"  specifying 
the  now  famous  list  of  prohibitions,  was  added  later.  And  these 
prohibitions,  reflecting  Anti -Federal i st  rather  than  Federalist  concerns, 
were  also  aimed  at  the  tyranny  of  faithless  legislators.) 

Madison's  objective,  embodied  in  the  1787  document,  was  not  literally 
to  prevent  the  people  from  using  the  federal  government  for  unjust  and 
destructive  purposes,  but  to  make  it  extremely  difficult  for  them  to  do  so. 
And  difficult  in  ways  that  were  not  the  same  for  the  propertied  and  the 
propertyless.  It  is  worth  reiterating  how  the  Constitution  (as  it  was 
adopted,  not  just  Madison's  preferred  plan)  structured  these  difficulties, 
because  they  reveal  a  choice  to  contain  the  democratic  foundations  of  the 
system  rather  than  to  limit  its  outcomes. 

It  would  be  difficult  for  the  propertyless  to  get  elected.  It  would 
be  difficult  for  them  to  communicate  across  the  distances  of  the  federal 
republic  and  thus  difficult  to  coordinate  their  plans.  In  the  large  scale 
republic,  they  would  have  less  influence  than  the  propertied  with  their 
fellow  voters  (most  of  whom  they  would  not  know  or  be  known  to)  and  with 
their  representatives  (who  would  also  be  strangers  to  them.)  It  would  be 
difficult  for  them  to  persuade  their  representatives  to  implement  plans 
that  shifted  the  rules  and  expectations  of  entitlement  in  their  favor  (i.e., 
plans  that  "violated"  existing  property  rights  and  expectations),  because 
the  propertied  representatives  would  be  the  sort  of  men  who  understood  the 
dire  consequences  of  such  violations.  To  be  fair,  the  representati ves'  same 
broad  vision  and  enlightened  perspective  might  make  it  difficult  for  some  of 
the  propertied  to  get  particular  legislation  they  thought  would  be  in  their 
interest.  But  unlike  the  longings  of  the  propertyless,  the  demands  of  the 
propertied  could  be  expected  to  shift  and  vary.  The  legislators  would  have 
to  choose  among  competing  interests  and  demands  and  probably  everyone  would 
lose  some  of  the  time.  But  in  the  long  run,  the  basic  interests  of  the 
propertied  were  requirements  for  the  economic  and  political  health  of  the 
republic.  The  propertied  would,  therefore,  have  their  basic  objectives 
met.  And  in  the  long  run,  Madison  hoped,  the  propertyless  would  not. 

These  relative  difficulties  are  those  widely  agreed  upon  by  Madison  and 
his  fellow  Federalists  as  well  as  by  the  opponents  of  the  new  constitution. 
The  picture  that  emerges  is  not  that  of  a  specified  set  of  limits  to  what 
the  people  could  do  through  their  federal  government,  but  rather  a  careful 
structure  of  institutions  whose  geographical  scope  and  levels  of  remove  from 
the  people  combined  to  place  a  distance  between  them  and  their  government. 
The  people's  influence  and  access  (to  office  and  to  office  holders)  were 
constrained  by  the  indirect  mechanism  of  large  election  districts.  The 
Senate'  and  the  executive  veto  provided  additional  layers  of  insulation 
between  the  will  of  the  people  and  public  policy.  The  structure  of  the 
institutions  was  such  that  it  would  be  very  difficult,  but  not  impossible 
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for  the  people  either  to  actually  run  the  government  or  to  implement  any 
policy  they  could  mount  sustained,  widespread  demand  for. 

The  Constitution  provided  yet  another  set  of  barriers  to  the  people 
through  its  restrictions  on  state  governments,  which  remained  threatening 
implements  of  popular  will  and  folly.  The  new  constitution  could  not,  of 
course,  restructure  those  governments  to  contain  the  checks  and  controls  of 
the  federal  government.  The  threats  posed  by  the  people  at  the  state  level, 
therefore,  had  to  be  either  contained  by  the  scope  of  the  federal  government 
or  met  by  direct  limits.  Madison  was  certain  that  only  the  sweeping  power 
of  the  federal  government  to  veto  any  state  legislation  could  provide  an 
adequate  check.  In  the  end,  the  Constitution  limited  the  checks  to 
specified  areas  that  had  proved  to  be  most  vulnerable  to  popular  abuse,  in 
addition  to  those  that  were  essential  to  the  federal  government's  status  as 
a  national  government  in  international  affairs.  Thus  along  with  the 
limitations  with  respect  to  treaties,  "Letters  of  Marque  and  Reprisal," 
import  duties,  troops  and  war,  Article  I,  Section  10  denied  the  states  the 
power  to  "coin  Money;  emit  Bills  of  Credit;  make  any  Thing  but  gold  and 
silver  Coin  a  Tender  in  Payment  of  Debts;  pass  any  Bill  of  Attainder,  ex 
post  facto  Law  or  Law  impairing  the  Obligation  of  Contracts,  or  grant  any 
Title  of  Nobility."  In  these  crucial  areas,  the  rights  vulnerable  to 
popular  attack  were  protected  by  direct  limits  on  what  the  people  could  use 
their  political  power  to  achieve.  These  were,  of  course,  limitations  on 
state  governments  and  thus  would  also  prevent  state  legislatures  from 
tyrannically  acting  in  opposition  to  the  will  of  the  people.  But  the 
concern  consistently  voiced  about  paper  money  and  debtor  relief  --  to  which 
some  of  these  prohibitions  so  clearly  respond  --  was  of  legislators 
implementing,  not  overriding,  the  will  of  their  constituents. 

In  sum,  at  the  federal  level,  the  Constitution  handled  the  problem  of 
the  threat  of  the  propertyless  majority  through  a  careful  structure  that 
made  it  difficult,  although  not  impossible,  for  them  to  implement  their 
unjust  designs.  At  the  state  level  explicit  limits  were  necessary.  The 
underlying  assumption  was  that  it  was  preferable  to  limit  the  participation, 
influence  and  access  of  those  with  unreliable  political  judgment  (the 
future  majority),  rather  than  rely  on  specified  prohibitions,  which  were 
both  more  fragile  and  more  limited  than  controlling  the  danger  at  its 
source. 

The  discussion  so  far  has  been  about  the  ways  that  Morris  reveals  the 
judgments  and  choices  implicit  in  the  Madisonian  Constitution.  Even  more 
important,  Morris  helps  us  see  the  conceptual  framework  that  made  these 
choices  seem  inevitable.  The  Constitution  was  Madisonian  not  simply  in  the 
structure  of  its  institutions,  but  in  the  understanding  of  republican 
government  that  gave  meaning  and  legitimacy  to  those  institutions.  The 
comparison  with  Morris  helps  us  grasp  the  contours  of  that  understanding. 

His  most  direct  contribution  is  that  he  makes  explicit  what  is  left  implicit 
by  Madison  and  most  of  his  fellow  Federalists:  the  distinction  between 
civil  and  political  liberty. 
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B.  Civil  versus  Political  Liberty 

The  Framers  had  to  struggle  with  the  inadequacy  of  the  political 
language  that  had  served  American  statesmen  through  the  revolution.  The 
language  of  rights  and  liberty  was  vague  and  ambiguous,  leading  to 
confusions  about  the  relation  between  the  "rights"  that  are  the  object  of 
government,  what  the  people  could  do  "by  right,"  and  what  the  nature  of  the 
"right"  to  participation  was.  Everyone  agreed  that  no  man  should  be  bound 
by  laws  to  which  he  did  not  consent.  Everyone  knew  that  a  man's  rights 
could  not  otherwise  be  secure.  And  no  one  questioned  that  the  purpose  of 
government  was  to  secure  rights.  But  when  the  laws  to  which  the  people  had 
consented  violated  rights,  the  terms  to  describe  the  problem  were  elusive. 

The  nature  and  scope  of  the  people's  right  to  consent  was  uncertain. 

Did  it  flow  from  the  natural  equality  of  all,  that  is,  directly  from  the 
nature  of  man?  Or  was  it  derivative  from  the  need  to  secure  rights? 

Madison  somewhat  uneasily  skirted  the  issue  of  the  status  of  the  right  to 
consent,  even  as  he  succinctly  captured  the  problem  in  his  persons-property- 
political  rights  formulation.  This  formulation  placed  the  security  of 
rights  in  the  foreground  --  the  task  is  to  equally  protect  both  the  rights 
of  persons  and  property  --  while  posing  equal  political  participation  as  the 
problem.  Morris's  clear  distinction  removes  the  confusion  of  language:  it 
is  the  protection  of  civil  rights  that  is  the  task  of  government.  And  his 
hierarchy  provides  the  conceptual  framework  for  solving  the  problem: 
political  rights  are  merely  the  means  to  the  end,  the  protection  of  civil 
rights.  Once  the  relation  of  means  to  ends  is  clear,  necessary  limitations 
on  political  rights  follow  as  a  matter  of  logic. 

Madison  never  explicitly  or  comfortably  accepted  the  idea  that  there 
was  no  intrinsic  right  to  political  participation.  But  he  framed  the 
problem  in  the  terms  Morris  made  explicit.  The  rights  of  persons  and 
property  were  Morris's  civil  rights,  which  were  rendered  unequally  secure  by 
political  rights.  Civil  rights  were  the  objective,  political  rights  were 
the  problem.  Madison  not  only  uses  the  distinction  between  civil  and 
political  rights,  he  tacitly  accepts  the  hierarchy  Morris  boldly  announced. 

It  was  in  large  part  the  special  importance  of  property  that  made 
clear  the  need  for  the  hierarchy  between  civil  and  political  rights.  We 
have  already  seen  that  Morris  and  Madison  each  had  a  set  of  arguments  about 
why  it  was  essential  that  the  new  constitution  ensure  the  security  of 
property.  When  we  look  at  their  arguments  together,  we  get  yet  one  more 
perspective  on  the  status  of  property  in  their  thinking  about  the 
constitution. 

One  of  the  most  telling  indications  of  this  status  is  the  peculiar  way 
they  used  the  word.  Like  most  of  their  fellow  Federalists,  Madison  and 
Morris  rarely  spelled  out  what  they  meant  by  "property";  the  meaning  varied 
according  to  context.  Sometimes  the  word  referred  to  the  rights  of  property 
(as  in  the  modern  sense  of  a  bundle  of  rights):  the  right  to  secure 
possession,  to  free  use,  to  acquisition.  Sometimes  the  word  meant  literally 
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concrete  property:  land,  money,  chattels.  Sometimes  it  meant  men  of 
property,  the  propertied  class.  But  very  often  the  word  carried  all  these 
meanings;  for  example,  when  the  "influence  due  to  property"  was  discussed. 
When  property  was  used  in  this  sense,  it  connoted  the  intrinsic  significance 
of  the  fundamental  rights  of  man  and  of  his  basic  needs,  the  importance  of 
security,  of  independence,  and  of  superior  power  and  influence.  Used  in 
this  broad  sense  the  word  indicated  the  central  and  pervasive  importance  of 
property.  It  was  not  simply  a  right,  an  interest,  or  a  class;  it  was  a 
basic  element  of  politics  which  took  its  overwhelming  importance  from  all  of 
its  meanings.® 

Morris  also  provides  a  much  more  direct  statement  of  the  importance  of 
property,  which  both  reveals  the  rationale  for  the  status  he  accorded 
property,  and  helps  us  see  the  important  similarities  and  differences 
between  his  approach  and  Madison's: 

Relying  on  long  experience  and  mature  reflection,  I 
hesitate  not  to  assert,  that  plenty,  power,  numbers, 
wealth  and  felicity  will  ever  be  in  proportion  to  the 
security  of  property,  and  thence  is  deduced  the 
corollary,  that  the  legislator,  who  omits  securing 
property,  neglects  his  duty.^ 

Morris's  position  is  clear:  property  is  a  keystone  which,  if  not 
protected,  will  bring  down  with  it  all  the  advantages  of  government.  A 
legislator,  statesman  or  theorist  who  does  not  give  adequate  attention  to 
property  necessarily  risks  all  other  objects  of  government.  No  government 
could  survive  without  the  support  of  the  most  powerful  group  in  society,  the 
wealthy,  and  their  support  was  contingent  on  the  secure  protection  of 
property  rights.  This  protection  was  necessary  not  only  for  their 
individual  security,  but  for  an  economy  in  which  their  various  enterprises 
could  thrive.  Moreover,  it  was  essential  in  a  republic  to  deprive 
demagogues  of  the  opportunity  of  rising  to  power  by  means  of  attacks  on 
property.  In  short,  the  security  of  property  was  essential  for  the  objects 
and  the  very  existence  of  republican  government. 

Madison  was  less  interested  than  Morris  in  plenty,  power,  numbers  and 
wealth,  but  he  shared  Morris's  assessment  of  the  pivotal  role  of  property. 

If  a  republican  government  fails  to  protect  property  rights,  it  fails  to 
provide  justice  and  thus  threatens  its  own  foundations.  This  amounts  to 
Madison's  somewhat  pragmatic  justification  for  the  hierarchy  between  civil 
and  political  liberty.  The  purpose  of  political  liberty  is  to  achieve 
justice,  and  liberty  will  only  survive  to  the  extent  that  it  succeeds  in 
that  purpose.  And  since  it  was  property  that  political  rights  put  at  risk, 
Madison  ultimately  agreed  with  Morris's  stark  claim  that  there  was  a  trade 
off  between  property  and  political  rights,  and  property  must  prevail. 

Madison's  approach  was,  however,  more  subtle  and  more  ambiguous  than 
Morris's,  as  was  the  institutional  solution  adopted  by  the  convention.  It 
is  important  both  to  reveal  the  priorities  underlying  the  subtlety  and  to 
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recognize  the  ambiguities  in  the  institutional  design.  The  focus  on  the 
conceptual  framework  helps  us  see  the  choices  implicit  in  the  institutional 
structure  and  the  choices  left  open  or  unresolved. 

Driven  in  large  part  by  pragmatic  concerns  (doubts  about  the  popular 
acceptability  of  a  freehold  franchise  and  the  dangers  of  excluding  large 
numbers  of  the  population),  Madison  came  to  see  that  formal  restrictions  on 
political  rights  were  neither  necessary  not  optimal  to  contain  the  political 
power  of  the  people.  The  indirect  mechanisms  could  structure  the  whole 
relation  of  the  people  to  the  federal  government,  shape  the  patterns  of 
participation,  and  limit  the  effectiveness  of  the  poor.  The  necessary 
control  of  popular  injustice  would  thus  be  embedded  in  the  very  foundations 
of  the  political  system,  in  its  daily  practices,  rather  than  being 
accomplished  by  explicit  exclusions  of  the  people  from  office  or  franchise 
or  by  trying  to  designate  vulnerable  rights  as  beyond  the  reach  of  the 
legislature.  This  more  pervasive  form  of  control  did  not  proclaim  a 
subordination  of  political  to  civil  rights.  But  the  principled 
justification  for  containing  the  capacity  of  the  people  to  implement  their 
will  comes  from  the  hierarchy  of  civil  over  political  rights. 

The  pervasive  constraints  on  the  people  may  have  had  a  deeper  effect  on 
the  quality  of  democracy  fostered  by  the  Constitution  than  direct  limits 
would  have  had.  It  is  nevertheless  equally  important  that  by  avoiding  such 
limits,  the  Constitution  of  1787  stated  no  formal  preference  for  civil 
rights  (even  property)  over  political  rights. 

One  might  think  that  all  these  points  are  glosses  on  the  obvious 
foundation  for  the  priority  of  property,  namely,  that  it  is  a  natural  right. 
While  that  is  true  at  one  level,  it  entirely  misses  the  complexity  of  the 
problem  the  Federalists  faced.  For  the  Framers,  property  was  both  a  natural 
and  a  positive  right,  and  it  was  a  right  that  could  not  simply  be  declared 
to  be  beyond  the  reach  of  government,  because  it  required  government  (and 
was  therefore  the  origin  of  government).  We  have  seen  that  both  Morris  and 
Madison  tried  to  invest  the  social  (or  positive)  rights  of  property  with  the 
sanctity  of  natural  rights  without  actually  claiming  natural  rights  status 
for  them.  Both  used  the  connection  between  property  and  freedom  to  suggest 
that  government  interference  with  property  was  a  fundamental  violation  of 
individual  liberty.  But  even  this  claim  could  not  completely  resolve  the 
underlying  problem.  If  the  specific  rights  of  property  were  a  matter  of 
positive  law,  then  pointing  to  the  existence  of  an  underlying  natural  right 
or  connection  to  freedom  would  not  be  sufficient  to  protect  any  given 
property  right,  because  the  general  claim  could  not  define  which  particular 
rights  were  a  matter  of  societal  choice  and  which  were  fundamental. 

I  think  there  was  a  reason  why  none  of  the  Framers  resorted  to  a 
simple,  crude  claim  that  the  existing  rights  of  property  deserved  protection 
because  they  were  natural  rights.  The  presence  of  slavery  meant  that  the 
distinction  between  natural  and  positive  rights  of  property  could  not  be 
cavalierly  ignored.  No  one  in  1787  defended  the  ownership  of  slaves  as 
included  among  the  natural  rights  of  property.  And  yet  most  of  the  Framers 
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believed  that  since  slavery  existed  as  a  matter  of  positive  law,  slave 
owners  could  claim  the  right  to  have  their  property  secure.  This  painful10 
reminder  that  not  all  positive  rights  of  property  were  natural  rights,  or 
perhaps  even  consistent  with  natural  rights,  meant  that  the  arguments  for 
the  security  of  property  could  not  simply  rely  on  claims  of  natural  right. 
And  this  was  not  merely  a  matter  of  rhetoric.  Property  rights  had  to  be 
conceived  and  institutionalized  in  ways  that  reflected  both  the  sense  that 
natural  rights  were  the  foundation  of  existing  property  rights  and  the  (less 
conscious)  recognition  that  the  two  were  not  identical. 

The  inherent  ambiguity  of  the  status  of  property  rights  is  especially 
clear  and  problematic  in  the  basic  issue  confronting  the  Framers: 
determining  the  proper  role  of  government  with  respect  to  property.  As  the 
Framers  conceived  property  (and  as  we  conceive  it  today),  it  would  not  make 
sense  to  have  a  constitutional  provision  stipulating  that  Congress  shall 
make  no  law  respecting  property.  Unlike  freedom  of  religion,  property 
requires  positive  governmental  action.  The  rights  of  property  must  be 
defined  and  enforced  by  law  in  order  to  be  fully  enjoyed.  The  obvious 
problem  then  is  to  distinguish  between  governmental  action  which  is 
necessary  to  define  and  protect  property  (including,  inevitably,  laws 
regulating  conflicting  property  rights)  and  laws  which  are  "interferences" 
with,  or  violations  of  property  rights.  As  the  framers  thought  of  property, 
there  were  no  simple  categories  that  could  accomplish  this  crucial  task.  As 
we  have  seen,  Madison  simply  spoke  as  if  the  difference  were  clear,  at  least 
to  him:  "The  regulation  of  these  various  and  interfering  interests  forms 
the  principal  task  of  modern  legislation,"11  but  popularly  demanded 
depreciating  currency  was  clearly  a  violation  of  vested  rights.  The 
inherent  ambiguity  in  the  status  of  property  is  linked  to  the  dual 
requirement  of  government  action  and  limitations  on  that  action  to  secure 
property  rights.  Thus,  the  focal  point  of  Madison's  system  --  property  as 
symbol  of  the  vulnerability  of  rights  in  a  republic  --  carried  with  it  the 
unresolved  question  of  how  to  define  those  rights.  Madison  left  that 
problem  unexamined  and  the  constitution  of  1787  left  its  solution  open. 

II.  THE  NEGLECT  OF  SELF-GOVERNANCE 

Morris  helps  us  see  the  importance  of  property  in  Madison's  thought  and 
the  corresponding  role  of  the  elite  and  subordination  of  political  liberty 
his  system  rested  on.  Wilson  makes  the  significance  of  these  issues 
clearer  still  by  helping  us  see  how  the  focus  on  property  skewed  the 
Federalist  perception  of  the  problems  and  possibilities  of  republican 
government.  His  perspective  suggests  that  Madison  underestimated  the 
people's  political  capacities  and  gave  little  attention  to  the 
institutional  arrangements  that  might  develop  those  capacities.  Wilson's 
images  of  the  people's  direct  engagement  with  public  affairs  contrast 
sharply  with  Madison's  view  of  the  limited  scope  of  the  people's  political 
competence:  "There  can  be  no  doubt  that  there  are  subjects  to  which  the 
capacities  of  the  bulk  of  mankind  are  unequal,  and  on  which  they  must  and 
will  be  governed  by  those  with  whom  they  happen  to  have  acquaintance  and 
confidence. 
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For  Madison,  the  republican  objective  was  not,  therefore,  that  the 

people  take  an  active  interest  in  public  issues,  in  which  they  were 

incompetent,  but  that  they  choose  leaders  who  were  competent.  Madison's 
version  of  Wilson's  picture  of  neighbors  getting  together  to  discuss 
politics  would  not  have  them  engaged  in  thoughtful  dialogue,  but  repeating 
the  leading  opinions  of  the  day. 

Even  within  the  legislature,  Madison  assumed  deference  to  an  elite. 
Because  only  a  few  were  actually  capable  of  governing,  he  warned  that,  "in 
all  legislative  assemblies  the  greater  the  number  composing  them  may  be,  the 
fewer  will  be  the  men  who  in  fact  direct  their  proceedings."*®  The  object 
then  is  to  get  a  body  of  representatives  sufficiently  small  and  superior  to 
the  bulk  of  the  people  to  minimize  the  dominance  of  the  few  --  by  being 

composed  of  the  few.  This  Madisonian  objective  is,  of  course,  a  far  cry 

from  Wilson's  image  of  the  House  as  an  exact  mirror  of  its  constituents. 


Wilson's  emphasis  on  the  importance  of  participation  helps  us  to  see 
its  absence  in  the  Madisonian  vision.  The  new  republic  was  not  to  be 
government  by  the  people.  Indeed,  part  of  Madison's  message  was  that 
Americans  should  avoid  the  fatal  democratic  error  of  thinking  that  the 
people  are  literally  capable  of  governing  themselves.  For  Madison 
republican  government  was  an  improvement  on  democracy*4  because  the  system 
of  representation,  especially  in  large  districts,  allowed  for  a  government 
for  the  people,  but  composed  of  leaders  superior  to  the  people. 


Madison  showed  no  hesitance  in  constructing  a  system  in  which  the 
common  people  would  not  hold  office.  The  issue  for  Madison  was  exclusively 
instrumental:  which  institutional  arrangements  could  best  achieve  the  ends 
of  government  (in  ways  compatible  with  republican  principles).  Even  when 
Morris  joined  the  debate  with  the  argument  that  the  Madisonian  system  gave 
dangerous  power  to  the  rich,  the  subject  at  issue  was  the  threat  to  rights 
and  interests,  and  the  potential  subversion  of  republican  government. 
Neither  Morris  nor  Madison  ever  suggested  that  if  the  system  effectively 
(although  not  formally)  excluded  people  from  office,  they  would  be  deprived 
of  something  of  value  or  something  to  which  they  had  a  right. 


Morris  did  actually  talk  about  the  importance 
public  office,  and  the  importance  of  ensuring  that 


of  being  able  to  serve  in 
such  service  could  be  the 


of  fame.  This  love  is  "one  of 
and  could  be  a  boon  to  society 
illustrious  actions."*®  Morris 
outlets  for  this  passion,  and 


path  to  "Glory"  for  those  driven  by  the  love 
the  strongest  passions  in  the  human  breast," 
because  it  is  "the  great  spring  to  noble  and 
warned  of  the  danger  of  not  providing  proper 
spoke  with  his  own  passionate  anger  of  the  pain  and  frustration  of  those 
unable  to  satisfy  their  desire  for  distinction  and  recognition  through 
public  office.*®  These  were,  however,  concerns  that  applied  only  to  the 
elite.  The  glowing  love  of  fame  was  an  aristocratic  virtue,  not  to  be 
looked  for  among  the  common  folk.*'  Pride  was  the  great  principle  that 


actuated  the 


poor  as  well  as  the  rich;  but  in  the  poor  it  was  manifested  in 
resistance  to  authority,*®  and  not  presumably  in  the  desire  to  exercise 
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authority.  The  purpose  of  reserving  one  branch  of  the  legislature  for  the 
people  was  not  so  they  too  would  have  scope  for  their  love  of  fame,  but  to 
provide  protection  for  them  against  the  machinations  of  the  rich  who  would 
otherwise  dominate  the  government. 

Morris's  concern  with  the  opportunity  for  the  elite*9  to  win 
recognition  and  distinction  by  serving  in  public  office  was  an  important 
strain  in  Federalist  thinking.  A  less  aristocratic  version  of  Morris's 
concern  underlies  Madison's,  more  typical,  expectations  about  who  would  hold 
public  office  and  why.  But  in  the  views  that  prevailed  at  the  convention, 
none  of  the  various  forms  of  attention  to  public  office  as  meeting  a  need 
for  public  recognition  led  to  a  concern  about  the  role  ordinary  people  would 
play  in  their  government.  Wilson  alone  among  the  Federalists  treated 
political  participation  as  an  essential  element  of  the  highest  ends  of 
government:  human  happiness  and  improvement.  As  such,  it  was  not  reserved 
for  any  one  class,  but  was  a  basic  part  of  the  liberty  republican  government 
was  intended  to  achieve. 

Through  Wilson  we  can  see  the  narrow  and  largely  instrumental 
understanding  of  participation,  and  indeed  politics  more  generally,  that 
underlies  the  Madisonian  framework.  In  the  latter  government  is  conceived 
and  evaluated  in  terms  of  its  ability  to  achieve  its  extrinsic  purposes; 
self-governance  is  not  intrinsically  valuable  as  an  exercise  of  autonomy. 
People  should  be  able  to  protect  themselves  from  the  abuse  of  their  rights, 
and  only  government  by  consent  can  ensure  such  protection.  But  the 
Madisonian  approach  does  not  include  the  idea  that  people  have  a  right  or 
need  to  directly  shape  the  decisions  that  will  affect  them,  to  partake  in, 
rather  than  cede  to  others,  the  process  of  governing. 

The  contrast  between  the  meaning  of  participation  for  Wilson  and  the 
subordinate  status  of  political  rights  in  the  Madisonian  framework  raises 
the  question  of  whether  Madison  and  his  fellow  Federalists  were  committed  to 
republican  government  at  all,  and  if  so  why.  Were  they  trying  to  design  a 
republican  government  simply  because  that  was  what  prevailing  popular 
opinion  required?  Was  republican  government  just  the  best,  or  most 
acceptable,  means  available  at  the  time?  Or,  put  more  precisely,  if 
republican  liberty  was  purely  instrumental  to  the  achievement  of  extrinsic 
ends  --  the  protection  of  rights  which  do  not  themselves  entail  or  include 
political  rights  --  then  would  republican  government  lose  all  claims  to 
legitimacy  if  one  could  show  that  some  other  form  of  government  were  better 
at  protecting  those  rights?  For  Morris  the  answer  was  clearly  yes.  He 
provides  a  contrast  at  the  opposite  end  of  the  spectrum  from  Wilson,  and 
reveals  the  Madisonian,  and  characteristical ly  Federalist,  position.  For 
Morris  republican  liberty  was  almost  exclusively  instrumental.  He  had 
little  attachment  to  republican  government  as  such.  If  a  "higher  toned", 
more  aristocratic  government  would  do  the  job  better  (as  he  came  to  think  it 
would),  there  would  be  no  loss. 

Madison  was  more  ambivalent,  in  part,  because  of  his  pride  in  Americans 
designing  their  own  government.  Government  in  America  would  not  be  imposed 
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by  force  or  conquest,  but  by  the  choice  of  its  people.  It  is  clear  that 
Madison  accorded  great  value  to  this  foundational  act  of  self-governance,  as 
well  as  to  America's  capacity  to  prove  that  republican  government  could 
work.  So  it  would  be  wrong  to  say  that  for  Madison  there  was  no  intrinsic 
value  in  self-governance,  and  wrong  and  misleading  to  say  that  there  was  no 
right  to  self-governance.  Madison  clearly  thought  republican  government  was 
the  best,  indeed  the  noblest,  form  of  government.^  His  effort  at  the 
convention  and  in  all  his  writing  was  to  figure  out  how  to  make  republican 
government  work,  to  find  republican  solutions  to  republican  problems.  So  we 
are  back  to  the  question,  why  the  commitment  to  republican  government? 

Ironically,  the  first  answer  itself  entails  the  subordinate  status  of 
political  participation  that  has  raised  the  question.  For  Madison,  the 
security  of  civil  rights  for  alj_  can  only  be  achieved  under  republican 
government.  Despite  tacit  and  unacknowledged  compromises,  Madison  was 
genuinely  committed  to  the  protection  of  the  rights  of  all  and  to  the 
republican  government  such  protection  required.  Taking  the  equal  protection 
of  civil  rights  as  the  object  of  government  entailed  the  subordination  of 
political  rights  as  means  to  this  end,  on  the  one  hand,  and,  on  the  other, 
requi red  republ ican  government,  with  its  claims  for  the  rights  of  self- 
governance. 

Madison  also  seemed  to  believe  that  the  same  natural  equality  of  man 
that  requires  the  equal  protection  of  civil  rights  commands  a  right  to  be 
governed  only  with  one's  consent.  Political  liberty  therefore  follows  from 
this  basic  equality,  although  Madison  never  inquired  very  closely  into  the 
nature  of  the  connection  or  into  the  kinds  of  political  rights  requried  by 
the  equal i ty  of  man . 

The  difference  between  Madison  and  Wilson  is  thus  not  that  Madison 
accorded  no  value  to  political  liberty:  the  difference  lies  in  their 
conception  of  self-government.  Wilson  actually  envisioned  the  people  doing 
the  governing.  For  Madison  republican  government  meant  essentially 
government  by  the  elite  with  the  consent  of  the  people.  Moreover,  Madison 
paid  virtually  no  attention  to  the  importance  of  the  ongoing  participation 
in  public  affairs  of  a  politically  active  and  engaged  citizenry.  By 
contrast,  participation  for  Wilson  meant  not  just  the  genuine  opportunity  to 
hold  public  office,  or  even  the  right  to  vote,  but  the  daily  interest  in 
politics  and  the  informed  oversight  of  governmental  action  such  engagement 
made  possible.  In  short,  the  uninquiring  value  Madison  accorded  to 
political  liberty  never  led  to  a  sense  that  the  people's  participation  in 
politics  was  important  either  for  them  or  for  republican  government. 

Wilson  did  not  need  to  share  Morris's  and  Madison's  concern  about  the 
people  being  the  dupes  of  the  rich  or  of  demagogues.  The  active  and 
informed  public  Wilson  hoped  the  new  institutions  would  develop  would  not 
fall  prey  to  such  dangers.  Wilson's  approach  to  participation  also  provides 
an  answer  to  the  Madisonian  fear  that  the  people's  lack  of  knowledge  and 
understanding,  and  inability  to  rise  above  narrow,  shortsighted  self- 
interest  would  lead  them  to  clamour  for  pernicious  policies.  Citizens  who 
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took  an  active  role  in  the  governance  of  their  country  would  develop  an 
understanding  of  the  consequences  of  particular  policies,  and  the  very 
process  of  participation  in  public  affairs  would  give  them  a  powerful 
commitment  to  the  public  good  they  all  took  part  in  shaping. 

The  implicit  solutions  Wilson's  visions  of  participation  provides  to 
these  problems  raise  the  question  of  just  what  the  Madisonian  scheme  relied 
upon  for  good  government.  Wilson  wanted  to  render  the  people  capable  of 
literal  self-government.  Madison  thought  that  was  impossible  and  tried  to 
circumvent  the  problem  their  incapacities  posed. 

Of  course  the  first  Madisonian  solution  to  the  dangers  of  popular 
government  was  the  mitigation  of  faction  made  possible  by  the  extended 
republic.  But  Wilson's  perspective  suggests  that  with  all  the  advantages  of 
the  extended  republic  outlined  in  The  Federalist.  No.  10,  Madison  still 
ultimately  had  to  rely  on  the  virtue  and  understanding  of  the  people. 

Madison  said  that  he  did  not  want  to  rely  on  enlightened  statesmen  alone, 
but  his  solution  is  not  adequate  to  the  problem.  Consider  the  example  he 
posed,  taxes  and  paper  money.  He  said  an  extended  republic  would  make  it 
unlikely  and  difficult  for  those  of  unjust  designs  to  combine.  But  where  is 
the  implausibil ity  or  difficulty  for  the  representatives  of  the  landed 
interests  from  all  over  the  country  combining  in  the  legislature  to  push 
through  a  tax  system  which  favors  their  interest?  Madison  himself  suggested 
that  ties  of  economic  interest  were  stronger  than  regional  differences.^ 

He  said  the  rage  for  paper  money  or  other  attacks  on  property  might  take 
over  a  state,  but  were  unlikely  to  spread  throughout  the  whole  country.  But 
if  the  majority  were  to  be  propertyless  and  without  the  hope  of  acquiring 
property,  what  "interests"  could  they  have  which  would  be  strong  enough  to 
prevent  them  from  combining  against  those  with  property?^ 

The  multiplicity  of  interests  might  mitigate  the  effects  of  some 
conflict;  but  it  must  have  a  limited  impact  on  the  most  common  and  durable 
source  of  factions:  the  various  and  unequal  distributions  of  property. 
Madison  must  finally  rely  to  a  great  extent  on  enlightened  statemen.  And 
what  would  make  a  factious  and  unjust  people  elect  wise  and  just 
representati ves?  Large  election  districts  might  help  (as  Wilson  would 
agree)  but  surely  this  is  not  a  sufficient  answer.  Ultimately,  the  people 
must  have  the  virtue  and  understanding  to  elect  men  of  wisdom  and  justice. 
Wilson  tried  to  envision  the  institutional  means  of  developing  these 
characteristics;  Madison  did  not.  Madison  placed  his  faith  in  a  system 
designed  to  get  a  government  better  than  its  people.  Wilson  suggested  that 
was  impossible. 

In  all  fairness  to  Madison,  I  should  say  that  Wilson's  position  relies 
on  his  different  perception  of  American  society.  If  he  had  really  believed 
that  America  would  be  divided  into  the  mutually  hostile  rich  and  poor,  he 
could  not  have  been  so  confident  about  the  people's  understanding  of  the 
rules  of  justice.  Perhaps  what  is  really  remarkable  is  not  Wilson's  faith 
in  the  people,  but  Madison's  faith  in  republican  government. 
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Nevertheless,  it  is  important  to  see  the  foundation  of  Madison's  faith. 
He  had  to  assume  that  there  would  be  an  elite  with  the  capacity  to  govern, 
and  whose  general  prominence  would  be  sufficiently  apparent  and  commanding 
to  ensure  election  in  large  districts  --  requiring,  of  course,  the  people's 
capacity  to  recognize  and  choose  this  prominent  elite.  Morris  also  expected 
to  rely  on  the  elite  to  govern,  but  he  designed  an  institution  exclusively 
for  that  purpose.  He  expected  the  wise  and  faithful  guardianship  of  a 
senate  elected  for  life,  not  the  vigilance  or  good  judgment  of  the  people, 
to  secure  both  public  and  private  liberties. 

Madison's  system,  however,  did  not  rely  on  the  pure  disinterestedness 
of  those  in  office.  The  institutions  were  designed  so  that  it  would  be 
difficult  for  the  legislators  to  use  their  position  to  promote  their  private 
interests.  Madison,  like  Morris,  assumed  that  if  the  legislators'  private 
interests  were  frustrated,  they  would  turn  their  attention  to  the  public 
good.  Their  vision  and  wisdom  as  the  elite  were  required,  but  not  a 
constant  ability  to  rise  above  self-interest.  The  institutions  would  check 
self-interest  rather  than  assume  its  absence. 

The  interlocking  roles  of  self-interest,  conflict  and  the  public  good 
are  complicated  in  the  Madisonian  constitution.  On  the  one  hand  Madison  had 
a  particularly  deep  understanding  of  the  nature  of  conflict  among  free  men. 
We  saw  that  in  the  contrast  with  Morris  and  see  it  again  in  comparison  with 
Wilson.  Wilson's  strength  was  that  he  considered  the  problem  of 
cohesiveness  and  the  effect  of  government  on  the  nature  of  the  community. 

But  his  vision  of  a  harmonious  society  was  not  the  result  of  having  come  to 
terms  with  the  implication  of  the  actual  conflicts  that  flourished  in  the 
new  states,  or  those  (as  Madison  would  remind  him)  that  have  characteri zed 
all  societies.  On  the  other  hand,  for  all  Madison's  sophistication  about 
the  sources  of  conflict,  he  had  little  more  to  offer  as  a  solution  than  the 
neutralization  of  that  conflict.  He  explained  how  his  system  of  government 
would  allow  cross-cutting  interests  to  cancel  out  each  other's  political 
efficacy  at  the  federal  level.  But  he  offered  little  about  what  the  public 
good  actually  consisted  in,  and  how  his  system  would  ensure  that  it  was 
"discerned"  and  pursued.  And  he  had  little  to  say  about  what  would  promote 
sufficient  harmony  among  the  conflicting  groups  to  develop  some  sense  of 
common  purpose.  Madison's  system  had  to  rely  on  a  certain  level  of  public 
spiritedness,  at  least  among  those  in  office.  He  wanted  the  lasting 
interests  of  the  nation  to  override  local  and  partial  interests.  But  the 
institutions  were  not  designed  to  foster  a  population  in  which  at  least  some 
would  rise  above  the  conflict  of  interests  and  which  would  select  such  men 
for  their  representatives. 

Wilson  alerts  us  to  Madison's  limited  conception  of  democracy  and  to 
the  problems  that  emerge  from  a  system  of  republican  government  designed  to 
contain  the  threat  of  the  people,  rather  than  to  enhance  their  participation 
and  their  political  competence.  Three  questions  remain  about  the  critique 
Wilson  implies.  First,  is  there  significant  depth  to  his  perspective,  or  is 
his  theory  essentially  a  naive  vision  of  the  virtues  of  democracy  that  fails 
to  take  seriously  its  inherent  problems.  Second,  is  the  implied  critique 
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really  a  criticism  of  the  Constitution  at  all,  since  Wilson  enthusiastically 
endorsed  the  constitution  the  convention  produced  and  many  of  his  most 
stirring  commentaries  on  the  virtues  of  participation  are  made  in  praise  of 
the  Constitution?  And  third,  if  there  are  important  differences  in 
Madison's  and  Wilson's  political  theories  but  they  accepted  much  the  same 
institutions  to  implement  those  theories,  does  the  difference  matter?  The 
discussion  of  all  three  questions  converges  on  the  answer  to  this  last: 
Wilson  reveals  the  conceptual  framework  that  underpins  the  Madisonian 
Constitution,  a  framework  that  became  dramatically  more  important  and 
institutionally  crystallized  in  the  next  stage  of  the  formation  of  the 
Constitution,  the  establishment  of  judicial  review. 

In  answer  to  the  first  question,  the  strength  of  Wilson's  thought  is 
his  insight  that  political  participation  can  enhance  political  competence. 
His  suggestion  that  the  ongoing  exercise  of  political  responsibility  would 
generate  bonds  between  citizens  and  mutual  commitment  to  shared  ends  is 
persuasive.  Far  less  persuasive  is  his  vision  of  natural  harmony,  and  the 
tacit  suggestion  that  the  commitment  and  connection  among  the  citizens  would 
be  sufficient  to  overcome  all  perceptions  of  conflicting  interests.  Wilson 
was  not  as  profound  a  thinker  as  Madison  in  part  because  he  did  not 
recognize  tensions  between  his  values  or  the  problems  that  the  very  success 
of  political  liberty  might  generate.  It  was  Madison's  genius  to  see  the 
multiple  ways  that  liberty  itself  generates  conflict,  and  to  recognize  that 
the  rights  he  thought  derived  from  the  natural  equality  of  man  were  in 
tension  with  one  another.  But  Wilson's  message  is  nevertheless  substantive 
and  important:  when  envisioning  good  government,  we  must  bear  in  mind  all 
the  dimensions  of  the  people  who  are  to  be  governed,  their  highest  potential 
as  well  as  their  most  destructive  inclinations;  we  must  recognize  their 
social  capacities  as  well  as  the  capacity  of  conflict;  statesmen  can  no  more 
afford  to  ignore  what  fosters  the  bonds  of  community  and  the  capacity  to 
discern  and  deliberate  about  the  public  good,  than  they  can  afford  to  ignore 
conflict.  Wilson  did  neglect  conflict.  But  he  offers  us  a  framework  for 
thinking  about  republican  government  which  provides  an  important 
alternative  to  the  Madisonian  conception.  Wilson  invites  us  to  think  about 
conflict  in  a  broader  context  and  thus  to  develop  a  more  complete  and 
compelling  alternative.  And,  perhaps  most  importantly,  he  reminds  us  of  the 
questions  we  must  ask,  even  if  we  are  not  always  fully  satisfied  by  his 

answers.  ,  ___ 

ran _ _  a  f---  -  . 

i 

There  is  still  the  problem  of  Wilson's  enthusiastic  endorsement  of  the 
Constitution,  which  raises  doubts  about  his  understanding  of  democracy.  If 
he  wanted  as  close  an  approximation  to  direct  democracy  as  possible,  why  did 
he  show  so  little  sympathy  for  the  smaller  scale  state  governments?  The 
Anti -Federal i sts,  the  other  group  of  statesmen  at  the  time  who  shared 
Wilson's  concern  with  the  role  of  the  people  in  the  government,  opposed  the 
new  constitution  because  its  scope  and  structure  would  ensure  that  it  was 
dominated  by  the  elite,  leaving  no  room  for  the  "middling  sort"  of  men  in 
office. 
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Wilson  is  an  interesting  mixture  of  views  and  perspective.  He  shared 
the  Federalists'  objectives:  a  central  government  capable  of  promoting  the 
conditions  for  an  expanding,  prosperous  economy,  with  the  necessary  strength 
at  home  and  abroad  to  protect  the  nation's  interests.  And  he  shared  the 
Federalists'  sense  of  the  impediments  to  these  objectives:  the  complete 
inadequacy  of  the  central  government  under  the  Articles  of  Confederation  and 
the  foolish  and  dangerous  policies,  such  as  paper  money,  pursued  by  state 
governments.  But  Wilson's  perception  of  the  problems  of  republican 
government  was  far  closer  to  the  Anti -Federal i sts '  than  to  Madison's  focus 
on  majority  tyranny.  When  Wilson  talked  of  the  need  to  provide  checks  on 
the  different  branches  of  government,  he  treated  government  officials  as  the 
potential  enemies  of  the  people,  not  their  instruments  of  injustice.  Such 
an  approach  was,  of  course,  consistent  with  his  confidence  in  the  people, 
but  has  an  oddly  anachronistic  character  to  it  compared  to  Madison.  Wilson 
seems  preoccupied  with  the  "old"  political  question  of  the  rulers  vs.  the 
ruled,  rather  than  the  problems  posed  when  the  people  become  their  own 
rul ers . 

Part  of  the  reason  is  that  Wilson's  solution  to  the  problems  of 
people's  capacity  to  rule  themselves  was  participation  itself.  The  question 
remains,  however,  why  he  thought  the  new  constitution  would  foster  the  kind 
of  participation  he  thought  desirable,  when  the  Anti -Federal i sts  so 
vigorously  disagreed  and  his  allies  hoped  otherwise.  Unfortunately  Wilson 
did  not  have  much  to  say  directly  on  this  point.  He  simply  argued  that  the 
dangers  of  abuse  of  power  were  best  controlled  in  large  districts.  Although 
the  nature  of  the  abuse  he  foresaw  was  different  from  what  Madison  was 
primarily  concerned  about,  he  made  the  standard  Federalist  claims  that 
people  of  true  merit  would  stand  out  in  large  districts  and  that  it  was 
easier  for  designing  demagogues  to  prevail  in  small  districts.  He  offered 
the  conventional  example  of  corruption  in  small  districts  in  England.  He 
seems  never  to  have  taken  seriously  the  Anti -Federal i st  argument  that  only 
the  merit  of  the  economic  elite  will  have  a  chance  of  standing  out  in  a 
large  district,  or  that  the  close  ties  he  hoped  for  between  citizens  and 
their  representati ves  would  best  be  fostered  in  small  districts.  Wilson 
wanted  the  people  to  feel  that  the  governing  of  their  country  was  their 
business,  but  he  never  even  tried  to  counter  the  argument  that  the  scale  of 
the  new  government  would  create  a  distance  between  it  and  the  ordinary 
citizen. 

We  can  see  another  slant  on  this  issue  in  his  disparagement  of  state 
governments.  He  was  as  eager  as  any  for  constraints  on  state  power  to 
prevent  the  abuses  that  Madison  and  the  rest  of  his  allies  were  concerned 
about.  We  can  make  sense  of  this  position  if  it  was  based  on  the  judgment 
that  these  unwise  and  unjust  policies  proved  that  the  state  governments  did 
not  truly  reflect  the  will  of  the  people.  At  first  glance  this  ground  for 
hostility  to  the  states  seems  hard  to  swallow.  It  was  virtually 
uncontested  that  there  was  a  popular  demand  for  these  same  wicked  policies. 
However,  the  fact  that  the  people  sought  foolish  solutions  to  their 
legitimate  problems  could  be  said  to  show  that  the  government  was  not 
working  as  it  should.  In  the  comparatively  small  districts  of  state 
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governments,  the  people  were  being  misled  by  designing  demagogues  to  think, 
for  example,  that  paper  money  rather  than  the  notes  of  a  well-established 
bank  was  the  solution  to  the  lack  of  capital  and  a  circulating  currency. 

The  state  governments  were  obviously  not  returning  the  right  sort  of  people 
to  office,  or  fostering  the  intelligent  and  responsible  citizenry  that  a 
properly  designed  republic  could.  Wilson's  principles  did  not  imply  that 
every  group  of  people  were  entitled  to  have  their  wishes  fulfilled,  but  that 
government  institutions  should  make  it  possible  for  the  people  as  a  whole  to 
implement  their  will  through  active  and  responsible  participation.  Wilson's 
faith  in  the  people  and  his  view  that  the  institutions  of  government  have  an 
effect  on  the  character  of  the  people,  could  lead  to  the  reasonable 
conclusion  that  the  state  governments  were  hardly  the  optimal  form  of 
republican  government.  Constraining  their  power  was  not  constraining  the 
democratically  expressed  will  of  the  people,  but  the  abuses  a  bad  structure 
of  government  had  spawned.  And  designing  a  federal  system  with  a 
significantly  different  structure  was  an  appropriate  solution  to  problems 
the  state  governments  were  generating. 

If  we  can  see  Wilson's  position  as  thoughtful  and  consistent,  can  we 
see  it  as  a  critique  of  the  Constitution?  I  think  the  answer  is  yes.  We 
must  ask  first  whether  Wilson  was  wrong  about  the  capacity  of  the  new 
institutions  to  implement  the  ideals  he  so  eloquently  articulated.  He  was. 
His  fellow  Federalists  and  the  Anti -Federal i sts  were  right  about  the 
economic  elite  dominating  the  national  government.  But  even  though  his 
institutional  judgments  were  wrong,  the  questions  he  tells  us  to  ask  about 
institutional  structures  and  their  consequences  remain  crucial,  and  stand  as 
the  foundation  of  an  important  critique  of  the  Constitution. 

It  is  not  an  accident  that  Wilson,  the  only  one  of  the  Federalists  to 
turn  his  attention  to  the  potential  of  participatory  democracy,  was  also  the 
only  one  who  denied  a  primacy  to  property  as  an  end  of  government.  For 
Wilson,  property  was  only  a  third  order  value;  he  did  not  foresee  a 
majority  interested  in  attacking  property,  and  he  placed  far  less  weight  on 
stability  than  Madison  did.  Stability  was  one  of  Madison's  highest 
priorities;  he  always  invoked  it  when  arguing  for  the  necessity  of  checks  on 
the  people.  Wilson  treated  stability  as  desireable,  but  not  of  such 
paramount  importance.  He  was  willing  to  acknowledge  that  republican 
government  cannot  solve  the  problem  of  instability.  It  was  the  price  one 
had  to  pay  for  political  freedom.  Wilson  could  focus  on  enhancing  the 
people's  role  in  government  because  he  was  willing  to  tolerate  instability 
and,  implicitly,  a  certain  insecurity  of  property. ^3  Wilson's  stance  toward 
democracy,  and  the  relation  between  his  views  of  property  and  democracy, 
reveal  a  basic  difference  between  his  approach  to  republican  government  and 
the  Madisonian  focus  on  majority  tyranny  as  the  inherent  problem  of 
republican  government.  Wilson  agreed  with  Madison  that  the  new  constitution 
would  achieve  the  ends  and  solve  the  problems  of  republican  government.  But 
Wilson  conceived  both  the  ends  and  the  problems  differently.  As  we  shall 
see  more  fully  in  the  final  chapter,  Wilson's  most  important  contribution  to 
our  understanding  of  the  Constitution  is  the  insight  he  indirectly  provides 
into  the  basic  conceptual  underpinning  of  the  Constitution. 
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III.  THE  LIMITATIONS  CONFIRMED:  THE  ANTI -FEDERALIST  PERSPECTIVE 

I  have  focused  so  far  on  the  implicit  critiques  of  Morris  and  Wilson 
because  they  offer  the  most  nuanced  insights  into  the  weaknesses  of  the 
Madisonian  Constitution.  Their  shared  interest  in  the  problems  of  making 
republican  government  compatible  with  justice,  security  and  liberty  makes 
their  "internal"  critique  a  better  source  for  critical  reflection  than  the 
hostile  attacks  of  the  Constitution's  opponents,  the  Anti -Federal i sts . 

Wilson  and  Morris  also  have  more  to  tell  us  about  the  problems  of 
constructing  a  national  republic  than  do  the  Anti -Federal ists,  who  did  not 
really  share  that  goal.  But  the  Anti -Federal i sts  serve  to  reinforce  the 
implicit  critique  of  Morris  and  Wilson  by  making  it  explicit.  And,  most 
importantly,  their  attacks  were  directed  to  the  constitution  the  convention 
actually  produced.  Their  arguments  show  that  the  weakness  Morris  and  Wilson 
indirectly  reveal  were  in  fact  incorporated  into  the  constitution 

One  of  the  Anti -Federal ists'  basic  objections  to  the  structure  of  the 
new  Constitution  was  that  only  the  few  would  hold  the  offices  it  created. 
Their  objection  embraced  Morris's  insight  that  in  a  commercial  republic  -- 
or  rather,  in  the  sort  of  commercial  republic  the  new  Constitution  would 
establish  --  the  rich  would  hold  all  the  power  and  abuse  it  to  their  own 
advantage.  But  unlike  Morris,  the  Anti -Federal  i sts'  objections  were  not 
based  on  the  protection  of  rights  and  interests  alone.  Like  Wilson,  they 
cared  about  the  role  the  people  would  play  in  government  and  the  consequent 
effects  on  the  character  of  the  republic  and  its  people. 

At  the  core  of  the  Anti -Federal i sts'  politics  was  a  close  and  active 
relation  between  the  citizen  and  his  government.  The  Anti -Federal i sts 
acknowledged  that  direct  democracy  was  not  practicable,  but  they  wanted 
representation  to  approximate  it  as  closely  as  possible.  The  citizen  should 
feel  a  direct  responsibility  for,  and  attachment  to,  the  government.  If  the 
people  as  a  whole  could  not  directly  participate  in  the  councils  of 
government,  they  should  at  least  be  represented  by  men  they  knew  and 
understood.  The  kind  of  knowledge  necessary  would  not  be  possible  in  the 
larger  election  districts  the  new  constitution  set  out. 

Opinion  founded  on  the  knowledge  of  those  who  govern,  procures 
obedience  without  force.  But  remove  the  opinion,  which  must  fall  with  a 
knowledge  of  characters  in  so  widely  extended  a  country  and  force  then 
becomes  necessary  to  secure  the  purpose  of  civil  government ... ^ 

Only  representatives  like  themselves,  known  and  observed  by  them,  could 
give  citizens  the  necessary  confidence  in  their  government. 

In  a  republic  of  the  extent  of  this  continent,  the 
people  in  general  would  be  acquainted  with  very  few  of 
their  rulers:  the  people  at  large  would  know  little  of 
their  proceedings....  [They]  could  not  possibly  be  made 
acquainted  with  the  conduct  of  their  representatives, 
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nor  be  informed  of  the  reasons  upon  which  measures  were 
founded.  The  consequence  will  be,  they  will  have  no 
confidence  in  their  legislature,  suspect  them  of 
ambitious  views,  be  jealous  of  every  measure  they  adopt, 
and  will  not  support  the  laws  they  pass.25 

It  was  thus  not  the  formal  right  to  vote,  but  the  ability  of  the  citizens  to 
make  considered  judgments  that  would  sustain  their  confidence  in  government. 

The  approximation  of  direct  democracy  required  that  the  representative 
body  closely  resemble  the  people  at  large:  "a  full  and  equal  representation 
is  that  which  possesses  the  same  interests,  feelings,  opinions,  and  views 
the  people  themselves  would  [possess]  were  they  all  assembled."25  Although 
the  Anti -Federal i sts  realized  that  this  goal  could  not  be  fully  attained, 
they  wanted  at  least  a  "representation  large  enough  to  secure  a  substantial 
(if  not  proportionate]  representation  of  the  middling  classes,  in  particular 
the  sturdy  yeomanry."2^  The  middle  class  was  felt  to  be  more  trustworthy 
and  reliable  than  either  the  rich  or  the  poor.  But  representatives  from  the 
middle  class,  the  Anti -Federal i sts  believed,  could  be  elected  only  in  a 
system  that  relied  on  real  knowledge  of  the  character  of  candidates,  rather 
than  on  reputation  across  a  large  district. 

[W]hen  we  call  on  thirty  or  forty  thousand  inhabitants 
to  unite  in  giving  their  votes  for  one  man,  it  will  be 
uniformly  impracticable  for  them  to  unite  in  any  men, 
except  those  who  have  became  [sic]  eminent  for  their 
civil  or  military  rank,  or  their  popular  legal 
abilities:  it  will  be  found  totally  impracticable  for 
men  in  the  private  walks  of  life,  except  in  the 
profession  of  the  law,  to  become  conspicuous  enough  to 
attract  the  notice  of  so  many  electors  and  have  their 
suffrages . 

The  Anti -Federal ists  wanted  a  government  in  which  the  people  would  take 
an  active,  responsible  part.  This  scheme  required  equality  among  the 
citizens  and  a  general  capacity  for  public  virtue,  both  inconsistent  with 
the  Federalist  vision  of  a  large,  commercial  republic. 2^  The  Anti- 
Federalists  sought  to  foster  a  reciprocal  relation  between  the  character  of 
government  and  the  character  of  the  citizens  under  it:  "Government  operates 
upon  the  spirit  of  the  people,  as  well  as  the  spirit  of  the  people  operates 
upon  it  ...  Our  duty  is  to  frame  a  government  friendly  to  liberty  and  the 
rights  of  mankind,  which  will  tend  to  cherish  and  cultivate  a  love  of 
liberty  among  our  citizens. "3°  Thus,  a  republican  citizenry  must  not  only 
be  free  and  independent;  it  must  also  be  interested  in  and  devoted  to  public 
good. 


The  Anti-Federalists  also  saw  that  one  could  not  expect  a  citizen  to  be 
devoted  to  the  public  good,  if  some  groups  clearly  benefited  far  more  from 
that  public  good  than  others.  As  Herbert  Storing  put  it,  the  Anti- 
Federalists  wanted  "a  society  in  which  there  are  no  extremes  of  wealth, 
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influence,  education,  or  anything  else  --  the  homogeneity  of  a  moderate, 
simple,  sturdy,  and  virtuous  people."3*  The  Anti -Federal i sts  tacitly  agreed 
with  Madison  that  if  there  were  a  large  group  in  society  who  "secretly  sigh 
for  a  more  equal  share  of  life's  blessings,"  they  were  likely  to  pose  a 
threat  both  to  the  common  good  and  to  the  rights  of  others.  But  the  Anti- 
Federalists  did  not  treat  the  existence  of  such  a  group  as  inevitable.  They 
thought  some  forms  of  government  would  foster  this  sort  of  dangerous 
inequality,  and  others  would  not.  The  Federalists'  Constitution  clearly 
would: 


If  there  are  advantages  in  the  equal  division  of  our 
lands,  and  the  strong  and  manly  habits  of  our  people,  we 
ought  to  establish  governments  calculated  to  give 
duration  to  them,  and  not  governments  which  never  can 
work  naturally,  till  that  equality  of  property,  and 
those  free  and  manly  habits  shall  be  destroyed. . .33 

The  Anti -Federal i sts  believed  that  differences  in  a  society  should  not  so 
divide  the  community  that  they  render  the  pursuit  of  the  collective  good 
impossible.  Nor  should  private  interests  divert  attention  from  the  civic 
virtue  a  republic  requires.  Prosperity  great  enough  to  sustain  luxury  was 
thus  not  the  object  of,  but  a  threat  to  a  republic. 

The  protection  of  private  rights  and  interests  should  not  be  the  sole 
concern  of  the  citizens,  nor  should  it  be  the  sole  concern  in  designing  the 
republic.  Like  Wilson,  the  Anti -Federal i sts  placed  a  high  value  on  the 
citizens'  active  participation  in  the  affairs  of  state, 33  and  understood 
that  government  had  to  be  designed  to  facilitate  such  participation.  They 
did  not  want  a  citizenry  that  looked  only  to  its  private  interests  and  left 
the  public  good  in  the  hands  of  distant  representatives.  Beyond  basic 
prudence  lay  a  strong  Anti -Federal i st  belief  that  truly  free  men  control 
their  own  destiny  and  govern  their  own  affairs,  both  public  and  private.34 
The  Anti -Federal i sts  were  committed  to  the  protection  of  rights,  but  they 
were  also  interested  in  the  potential  of  genuine  self-government.35 

For  the  Anti -Federal i sts,  the  proposed  Constitution  did  not  meet  these 
objectives.  Because  the  political  values  discussed  above  could  be  realized 
only  in  a  relatively  small  community,  the  Constitution  made  a  fundamental 
mistake  in  shifting  the  locus  of  power  from  the  states,  where  genuine 
republican  government  was  possible,  to  a  central  government,  where  it  was 
not.35  The  Federalists  claimed  that  the  central  government,  required 
extensive  powers37  and  that  the  great  advantage  of  the  new  Constitution  was 
that  it  would  structure  the  necessary  power  to  make  it  safe.  The  Anti- 
Federalists  were  unconvinced:  not  only  was  the  power  assigned  to  the 
federal  government  dangerously  misplaced,  but  the  proposed  structure  itself 
was  a  threat  to  republican  liberty. 

Although  the  new  Constitution  was  based  formally  on  the  consent  of  the 
people,  the  Anti -Federal i sts  predicted  that  real  access  to  power  would  be 
limited  to  the  elite.33  The  large  election  districts  for  the  federal 
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legislature  would  not  give  the  common  people  a  chance  for  effective 
representation,  but  instead  would  "commit  the  many  to  the  mercy,  prudence, 
and  moderation  of  the  few". 39  The  inclination  of  those  in  power  to  serve 
their  own  ends  was  well  known,  and  the  Anti -Federal i sts  had  no  confidence 
that  the  "few"  would  serve  the  interests  of  all.40  The  Anti -Federal i sts 
feared  that  the  Constitution's  "tendency  is  to  collect  the  powers  of  the 
government,  now  in  the  body  of  the  people  in  reality,  and  to  place  them  in 

the  higher  orders  and  fewer  hands _  [Notwithstanding  the  parade  of  words 

and  forms,  the  government  must  possess  the  soul  of  aristocracy."41  Thus,  in 
the  Anti-Federalists'  view,  the  Constitution  was  designed  to  destroy  any 
existing  equality  and  to  make  true  republican  government  impossible. 

Despite  the  great  differences  in  perspectives,  values,  and  allegiances, 
the  Anti -Federal i sts'  critique  reinforces  Morris's  and  Wilson's  (indirect) 
insights  into  the  weakness  of  the  Madisonian  Constitution.  There  is  a 
remarkable  confluence  among  the  basic  insights  and  objections.  This  is  in 
part  because  there  was  a  striking  degree  of  agreement  among  all  -- 
Federalists  and  Anti -Federal i sts  --  about  how  the  new  system  would  work: 
the  Constitution  would  foster  and  rely  on  private  interest,  not  public 
virtue;  the  talented  few  would  run  the  government;  the  large  republic  would 
create  a  great  distance  between  the  people  and  their  representatives. 

While  the  Anti -Federal i sts  attacked  each  of  these  features,  the 
Federalists  were  confident  that  they  provided  the  proper  foundation  for 
successful  republican  government.  The  Federalists  offered  in  place  of 
active  political  involvement  a  distant  but  smoothly  functioning  state  that 
would  ensure  the  conditions  necessary  for  the  effective  pursuit  of  private 
gain.4^  The  people  as  a  whole  would  be  relegated  to  the  margins  of 
politics,  but  guaranteed  the  freedom  and  security  to  pursue  their  private 
interests  --  which  was  the  real  purpose  of  government.  The  reliance  on 
private  gain  would  generate  an  inequality  that  the  new  Constitution  would 
encourage  and  entrench  by  concentrating  both  wealth  and  power  in  the  hands 
of  the  few;  but  that  inequality  was  the  natural  result  of  liberty  and  needed 
to  be  protected  in  the  interests  of  the  weak  as  well  as  the  strong.  The 
Federalist  constitution  would  simply  put  those  competent  to  do  so  in  power. 

Prosperity  and  security  born  of  effective  government  would  provide  an 
attachment  to  government  that  would  substitute  not  only  for  the  confidence 
that  would  have  developed  from  a  close  relationship  between  citizen  and 
representative,  but  also  for  the  attachment  based  on  civic  virtue  that  the 
Anti -Federal ists  advocated.  Yet  the  Federalists  did  not  simply  resign 
themselves  to  a  society  without  public  virtue.  They  did  believe  in  the 
public  good,  but  they  had  faith  in  only  the  elite's  capacity  to  discern  and 
pursue  it.  This  position  is  entirely  consistent  with  the  Federalist 
assumptions  that  inequality  of  wealth  is  inevitable  and  that  one  of  the 
essential  conditions  of  prosperity  is  preventing  the  poor  from  ruining  the 
economy  and  undermining  the  republic  by  trying  to  expropriate  the  property 
of  the  rich.4^  The  Federalists  considered  the  poor  prone  to 
misunderstanding  their  own  best  interest,  particularly  the  importance  of 
securing  private  property.  The  rich,  on  the  other  hand,  could  be  relied 
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upon  both  to  discern  the  public  good  and  to  pursue  it.  In  the  Federalists' 
proposed  system,  the  elite  could  genuinely  devote  their  attention  to  the 
public  good  with  the  confidence  that  the  common  interest  they  were  promoting 
was  in  no  conflict  with  their  own. 

In  dismissing  the  viability  of  a  generally  shared  civic  virtue,  the 
Federalists  seem  indirectly  to  have  acknowledged  that  the  public  as  well  as 
the  private  benefits  of  their  system  would  be  unequally  distributed.  The 
Federalists  saw  that,  under  their  system,  industry  and  its  attendant 
inequality  would  make  impracticable  the  Anti -Federal i st  reliance  on  civic 
virtue  as  the  foundation  of  society. 44  Economic  inequality  would  make  the 
people  dangerous  and  require  that  their  role  be  limited. 4^  For  this  reason, 
the  Federalists  designed  a  structure  that  would  render  the  experiences  that 
foster,  sustain,  and  reward  civic  virtue  and  public  interest  inaccessible  to 
the  great  body  of  the  people. 

The  Anti -Federal i sts  echo  the  connections  we  have  already  seen  between 
inequality  and  the  Madisonian  inattention  to  participation.  The  Federalists 
may  well  have  been  correct  that  a  government  based  on  public-spirited 
participation  is  impossible  when  the  economy  fosters  inequality.  To 
sustain  such  an  economy,  inequality  may  indeed  have  to  be  reproduced  in  the 
political  process.  Although  the  Federalists  genuinely  believed  that  their 
system  would  serve  the  best  interests  of  the  poor,  they  were  justifiably 
uncertain  about  relying  on  a  popular  commitment  to  the  Federalists' 
conception  of  the  public  good.  Citizens  can  be  expected  to  act  in  the 
common  interest  only  when  they  perceive  their  interests  to  be  common.  °  If 
fundamental  conflicts  of  interest  prevent  a  system  from  working  genuinely 
for  the  benefit  of  all,  civic  virtue  can  be  at  best  the  prerogative  of  the 
advantaged. 


IV.  THE  MADISONIAN  CONSTITUTION:  REPUBLICAN  OR  LIBERAL? 

While  I  have  not  so  far  engaged  at  any  length  with  other  commentators 
on  the  1787  Constitution,  the  "republicanism"  debate  offers  a  particularly 
fruitful  perspective  on  the  elusive,  yet  crucial,  nature  of  the  conceptual 
framework  that  has  provided  the  foundation  for  American  constitutionalism. 
The  role  of  participation,  of  private  interest,  of  the  nature  of  elite 
leadership  and  the  public  good,  and  of  the  protection  of  rights  as  the 
defining  problem  of  republican  government  are  all  parts  of  the  question  of 
whether  our  constitutional  tradition  is  essentially  "republican"  or 
"liberal".47 

Once  again,  I  must  start  with  the  reminder  that  there  has  never  been 
one  monolithic  tradition.  Had  there  been,  it  is  hard  to  imagine  either  the 
constitutional  debates  of  the  1780 ' s  or  the  debates  over  the  Constitution 
and  its  tradition  in  the  1980s.  And  much  of  the  writing  about  republicanism 
in  America  has  been  not  about  the  Federalists  who  won  out  in  the  writing  and 
ratification  of  the  Constitution,  but  the  Jeffersonians,  who  won  the 
elections  in  1800.  Part  of  the  puzzle  is  which  victory  has  been  more 
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important  for  our  tradition.  I  think  it  is  the  Federalists  who  gave  us  not 
only  the  Constitution  they  preferred,  but  an  understanding  of  constitutional 
government  that  has  continued  to  be  the  dominant  (though  sometimes 
contested)  framework  for  American  politics.  It  is  therefore  useful  to  see 
how  Madisonian  federalism  fits  on  the  republicanism  vs.  liberalism  spectrum. 


Lance  Banning  provides  a  helpful  starting  point  with  his 
characterizations  of  liberalism  and  classical  republicanism  as  distinct 
philosophies: 


Liberal i sm  is  a  label  most  would  use  for  a  political 
philosophy  that  regards  man  as  possessed  of  inherent 
individual  rights  and  the  state  as  existing  to  protect 
those  rights,  deriving  its  authority  from  consent. 
Classical  republicanism  is  a  term  that  scholars  have 
employed  to  identify  a  mode  of  thinking  about 
citizenship  and  the  polity  that  may  be  traced  from 
Aristotle  through  Machiavelli  and  Harrington  to 
eighteenth-century  Britain  and  her  colonies.  ...  A 
full  blown,  modern  liberalism,  as  [Joyce]  Appleby  and 
[Isaak]  Kramnick  appear  to  use  the  term,  posits  a 
society  of  equal  individuals  who  are  motivated 
principally  if  not  exclusively  by  their  passion  or  self- 
interest;  it  identified  a  proper  government  as  one 
existing  to  protect  these  individuals'  inherent  private 
rights  and  private  pursuits.  A  fully  classical 
republicanism,  as  [J.G.A.]  Pocock  may  best  explain, 
reasons  from  the  diverse  capacities  and  characteristics 
of  different  social  groups,  whose  members  are  political 
by  nature.  No  republicanism  will  still  be  "classical" 
if  it  is  not  concerned  with  the  individual's 
participation  with  others  in  civic  decisions,  where  the 
needs  and  powers  of  others  must  be  taken  into  account. 
Liberalism,  thus  defined,  is  comfortable  with  economic 
man,  with  the  individual  who  is  intent  on  maximizing 
private  satisfactions  and  who  needs  to  do  no  more  in 
order  to  serve  the  public  good.  Classical  republicanism 
regards  this  merely  economic  man  as  less  than  fully 
human . ^ 


After  offering  this  helpful  clarification  of  terms,  Banning  goes  on  to  say 
that  it  would  be  a  mistake  to  think  that  "the  analytical  distinctions  we 
detect  were  evident  to  those  we  study"  or  to  believe  that  "in  America,  one 
of  two  separate  and  competing  modes  of  thinking  displaced  the  other  in  the 
years  before  1815. 

I  am  sympathetic  to  the  view  that  liberal  ideas  were  only  part  of  our 
inheritance,  and,  as  will  become  clear,  I  think  that  Madisonian  federalism 
provided  a  new  synthesis  of  competing  ideas.  But  I  think  it  is  equally 
important  to  recognize,  first,  that  the  Federalist's  synthesis  rested  on 
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distinctions  Banning  says  they  did  not  see^,  and,  second,  that  in  1787  one 
perspective  did  triumph,  and  the  other  (or  others)  became  submerged. 

Indeed,  were  it  not  for  the  extraordinary,  long-term  effectiveness  of  the 
triumph,  it  would  not  have  been  necessary  for  historians  to  work  so  hard  to 
resurrect  the  defeated  alternative.  With  the  acceptance  of  the  Madisonian 
constitution,  choices  were  made  and  those  choices  have  remained  with  us  in 
powerful  and  complicated  ways. 

A.  The  Status  of  Political  Liberty 

Let  me  begin  with  the  status  of  participation  or  political  liberty  in 
our  founding  tradition.  This  issue  is  central  to  the  republicanism  debate^ 
and  will  lead  us  to  the  related  (and  disputed)  questions  of  the  role  of  the 
elite,  of  civic  virtue,  self-interest,  and  commerce.  My  understanding  of 
political  liberty  in  the  Madisonian  vision  stands  in  contrast  to  Banning's 
picture  of  the  Jeffersonians:  "American  Revolutionaries  and  Jeffersonian 
Republicans  attempted  to  combine  (and  probably  confused)  concepts  of  liberty 
deriving  from  a  classical  tradition  --  freedom  to  --  with  more  modern  or 
liberal  concepts  that  associated  liberty  more  exclusively  with  the  private, 
pre-governmental  realm  --  freedom  from. " ^  But  it  is  just  this  distinction 
that  was  so  crucial  to  Madisonian  constitutionalism.  By  distinguishing 
political  liberty  (freedom  to  participate  in  and  shape  public  affairs)  from 
civil  liberty  (freedom  from  interference  with  one's  private  rights),  the 
Madisonian  approach  provided  the  basis  for  moving  beyond  the  inadequacies  of 
traditional  political  thought. 

Classical  republicanism  is  characterized  by  the  distrust  of  government 
as  a  threat  to  liberty^.  The  Madisonian  approach  transformed  this 
suspicion  by  redefining  liberty  and  relocating  the  threat.  The  Federalists 
are  sometimes  treated  as  lacking  in  this  classic  distrust  because  they 
defended  the  power  and  scope  of  the  new  government  against  the  more 
traditional  sounding  attacks  of  the  Anti -Federal  i sts .  But  what  is  important 
is  that  the  Federalists  transformed  both  the  problem  and  the  solution  so 
that  the  structure  of  the  new  government  became  the  means  of  protecting 
liberty.  They  were  as  concerned  as  any  about  the  threats  government  might 
pose  to  citizens'  liberties.  Indeed,  I  think  it  was  their  primary  concern. 
But  they  relocated  the  focus  of  their  distrust;  in  a  republic  it  was  the 
people  themselves  who  posed  the  threat  through  their  numerical  power  in 
government.  One  could  comprehend  and  contain  that  threat  by  distinguishing 
between  kinds  of  liberty:  the  political  liberty  of  a  republic  threatened 
the  civil  liberty  that  was  its  ultimate  purpose.  This  is  the  conceptual 
move  that  is  most  clearly  "liberal"  and  that  is  the  foundation  of  the 
Madisonian  approach  to  republican  government.  This  approach  provided  a 
reformulation  of  the  traditional  identification  of  the  people  with  the 
liberty  that  needed  protection,  and  government  with  the  sphere  of  power  and 
threat.  Once  that  problem  was  defined  as  a  threat  by  political  liberty  to 
civil  liberty,  the  Federalists  could  convincingly  argue  that  a  properly 
structured,  and  sufficiently  powerful,  federal  government  could  actually 
protect  (civil)  liberty  from  the  threats  the  people  would  pose,  and,  at  the 
same  time,  invoke  the  tradition  of  defending  liberty  against  invasions  by 
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government. 

But  as  the  Anti-Federalists  saw,  the  Federalist  conception  inverted  the 
role  of  the  people  from  potential  victim  and  vigilant  guardian  to  threat. 

The  guardians  of  liberty  in  the  Federalist  scheme  would  be  the  elite  the  new 
constitution  would  put  in  office.  Despite  this  inversion,  there  is  an 
interesting  confluence  with  the  civic  virtue  of  the  elite  in  classical 
republicanism.  Most  scholars  agree  that  in  the  republican  vision,  civic 
virtue  was  required  for  good  government.  Politics  was  not  simply  about  the 
pursuit  of  private  interests  and  trade-offs  or  arbitration  among  them.  The 
object  of  government  was  the  public  good,  which  should  stand  above  private 
interest.  What  is  more  ambiguous  is  who  had  the  capacity,  the  civic  virtue 
necessary,  to  promote  that  objective.  On  the  one  hand,  a  characteristic  of 
republicanism  is  the  concern  with  the  moral  character  of  all  citizens.  On 
the  other,  there  is  the  hierarchical  dimension  of  classical  republicanism. 

Joyce  Appleby  associates  civic  virtue  with  the  need  to  control  the 
"power  lusts"  of  human  beings,  which  made  civil  society  fragile.  The 
classical  solution  to  this  fragility  was  "the  existence  of  two  social  groups 
available  for  checking  each  other."  The  political  roles  of  the  two  groups 
were  distinct:  "Achieving  stability  by  balancing  the  superior  talents  of 
the  few  against  the  numerical  strength  of  the  many  meant,  of  course,  that 
the  few  acted  as  the  statesmen,  judges,  and  generals  who  ran  the  government 
whereas  ordinary  people  acted  solely  to  check  any  undue  augmentation  of 
elite  power. This  form  of  balance  is  very  close  to  what  the  Federalists 
hoped  to  achieve  with  the  new  constitution.  The  people  would  play  an 
important  checking  function,  but  they  would  not  actually  do  the  governing. 
The  fact  that  the  elite  in  government  would  be  the  propertied  elite  is  also 
in  keeping  with  classical  republicanism:  property  "rooted  men  in  their  ( 
society  and  was  supposed  to  liberate  them  for  the  practice  of  politics;"^ 
"property  [Harrington  stressed]  gave  men  the  independence  to  place  the 
common  weal  above  their  private  concerns."^  This  property-based  rationale 
for  the  role  of  the  elite  in  government  raises,  in  turn,  the  interlocking 
issues  of  hierarchy,  natural  rights,  self-interest,  and  the  public  good. 

In  each  case,  we  see  both  links  to  republicanism  and  its  transformation  into 
a  distinct  alternative. 

The  reliance  on  a  traditional  hierarchy  was  problematic  for  the 
Federalists  in  several  ways.  Appleby  notes  that  in  late  eighteenth-century 
America  social  reality  was  conforming  less  and  less  to  the  classical  model 
of  hierarchy.  Geographical  and  economic  mobility  were  undermining  the 
traditional  role  of  property-  "Property  rooted  men  in  their  society  [only] 
until  they  decided  to  move."-"  And  deriving  an  income  from  property  did  not 
permit  the  lofty  removal  from  mundane  affairs  of  business  assumed  in  the 
republican  model,  but  required  a  constant  attention  to  the  demands  of  the 
market.  Moreover,  property  no  longer  conferred  the  privileges  assumed  in 
republicanism:  "Deference  --  the  acquiesence  to  the  authority  pf  one's 
social  superiors  --  was  disappearing  with  remarkable  rapidity."^  These 
changes  were  disturbing,  and  for  many  of  the  elite,  classical  republicanism 
gave  them  a  language  to  express  their  anxiety  and  disapproval  --  even  as 
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that  language  became  less  and  less  capable  of  explaining  the  changes. 

At  the  same  time,  there  was  a  language  of  natural  rights,  the  language 
we  associate  with  liberalism.  Appleby  suggests  that  this  language,  with  its 
implicit  equality,  did  not  fit  comfortably  with  the  older  notions  of 
hierarchy.  I  think  one  of  the  best  ways  of  understanding  the  Madisonian 
Federalists  is  to  see  how  they  succeeded  in  blending  these  discourses,  to 
create  what  has  become  our  dominant  tradition.  Once  again,  I  think  the 
distinction  between  civil  and  political  rights  was  crucial.  The 
Federalists  could  comfortably  proclaim  the  protection  of  the  equal  rights  of 
all  as  the  objective  of  government  --  as  long  as  it  was  clear  that  those 
rights  were  civil  rights.  It  was  the  very  primacy  of  those  rights  that 
justified  direct  or  indirect  limits  on  the  political  power  of  the  people. 

It  was  the  need  to  protect  those  rights  from  folly  and  injustice  that  made 
it  essential  that  the  right  kind  of  people  hold  office  in  the  new 
government.  The  Madisonian  Federalists  could  thus  consistently  invoke  both 
the  natural  rights  of  all  and  design  a  government  to  ensure  the  rule  of  the 
elite  --  who  were  the  only  ones  who  could  be  relied  upon  to  secure  the 
rights  of  all.  This  comfortable  mix  of  hierarchy  and  natural  rights  is  made 
possible  by  distinguishing  and  subordinating  political  liberty  as  a  mere 
means  to  achieving  civil  liberty. 

Just  what  was  expected  of  the  elite  in  their  role  as  office  holders  is 
one  of  the  most  contested  issues  in  the  debate  over  republicanism.  Briefly 
put,  the  question  is  whether  the  constitution  aimed  at  men  whose  civic 
virtue  would  place  them  above  the  pull  of  private  interests,  or  whether  the 
new  system  dispensed  with  civic  virtue  and  relied  solely  on  the  pursuit  of 
private  interest,  properly  structured  by  the  new  constitution.  Isaac 
Kramnick's  view  is  that  in  late  eighteenth-century  America  classical 
republicanism  had  been  rejected.  A  new  notion  of  virtue  had  emerged,  "one 
that  dramatically  rejects  the  assumptions  of  civic  humanism.  Citizenship 
and  the  public  quest  for  the  common  good  were  replaced  by  economic 
productivity  and  hard  work  as  the  criteria  of  virtue.  ...  It  is  a 
mistake,  however,  to  see  this  simply  as  a  withdrawal  from  public  activity  to 
a  private,  self-centered  realm. "59  The  nature  of  public  behavior  and 
contribution  to  the  public  good  had  changed;  it  had  become  economic.  Joyce 
Appleby  concurs.  She  rightly  points  out  that  the  new  constitution  relied  on 
"the  self-interest  of  individual  officeholders  to  preserve  the  boundaries 
among  the  legislature,  the  executive,  and  the  judiciary."  She  concludes, 
somewhat  starkly,  that  "self-interest  was  accepted  as  a  functional 
equivalent  to  civic  virtue. "60  Gorden  Wood  takes  an  opposite  view.  He 
argues  that  it  was  the  Federalists,  not  the  Anti -Federal i sts  as  commonly 
argued,  who  were  true  to  traditional  republicanism: 

The  Federalists'  plans  for  the  Constitution  .  .  .  rested 
on  their  belief  that  there  were  some  disinterested 
gentlemen  left  in  America  to  act  as  neutral  umpires.  In 
this  sense  the  Constitution  became  a  grand  --  and 
perhaps  in  retrospect  a  final  desperate  --  effort  to 
realize  the  great  hope  of  the  Revolution:  the 
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possibility  of  virtuous  politics.  .  .  .  Despite  the 
Federalists'  youthful  energy,  originality,  and  vision, 
they  still  clung  to  the  classical  tradition  of  civic 
humanism  and  its  patrician  code  of  disinterested  public 
leadership.  They  stood  for  a  moral  and  social  order 
that  was  radically  different  from  the  popular, 
individualistic,  and  acquisitive  world  they  saw  emerging 
.  in  the  1780s. 

In  general,  I  am  sympathetic  to  Appleby's  and  Kramnick's  arguments. 

Most  of  what  is  most  important  about  the  1787  Constitution  seems  to  me  to  be 
liberal  rather  than  republican.  But  on  the  question  of  civic  virtue  and 
disinterestedness,  I  think  Appleby  and  Kramnick,  as  well  as  Wood,  overstate 
their  points.  The  question  I  think  we  must  start  with  is  why  did  the 
Federalists  wanted  the  propertied  elite  to  rule  and  why  did  they  think  it 
was  legitimate  for  them  to  do  so?  If  the  public  good  consisted  in  nothing 
other  than  the  outcome  of  the  give  and  take  among  competing  interests,  why 
would  it  be  preferable  (or  indeed,  permissible)  for  one  group  rather  than 
another  to  participate  in  the  exchange?  Even  if  we  recognize  that  the 
propertied  included  different  interests  --  merchant,  financial,  landed  --  it 
is  clear  that  other  "interests"  --  the  propertyless,  the  "middling  sort"  -- 
would  not  be  represented  in  the  same  way  as  the  interests  of  property.  If 
the  common  good  is  what  emerges  from  a  fair  fight  among  all  the  interests 
(the  interest-group  model  of  politics  Wood  is  rejecting),  then  surely  it  is 
essential  that  all  the  interests  be  represented.  Indeed,  Madison  sometimes 
spoke  in  just  those  terms:  no  group  should  be  at  the  mercy  of  the 
disinterestedness  of  another.  But  in  fact,  that  was  not  the  model  for  the 
Constitution. 

However  inconsistent  Madison  may  have  been,  the  choice  in  1787  was  for 
rule  by  the  competent  elite.  What  it  was  hoped  they  would  be  competent  at 
was  discerning  the  public  good  And  the  further  requirement  was  that  they 
have  the  virtue  to  pursue  it.°*  Wood  rightly  invokes  Madison's  description 
of  the  sort  of  men  he  wanted  the  new  Constitution  to  put  in  office:  "men 
whose  enlightened  views  and  virtuous  sentiments  render  them  superior  to 
local  prejudices,  and  to  the  schemes  of  injustice. I  have  already  argued 
that  one  of  the  problems  with  the  Madisonian  constitution  is  that  it  was  not 
designed  to  foster  the  public  virtue  it  depended  on.  Nevertheless,  Wood 
overstates  the  system's  reliance  on  disinterestedness  in  its  public 
officials.  As  he  notes,  Madison  hoped  that  the  competing  interests  in  a 
large  republic  would  "neutralize"  themselves,  allowing  the  enlightened  elite 
to  promote  the  public  good.  The  question  is  how  this  neutralization  was  to 
take  place.  Part  of  the  Madisonian  scheme  was  that  the  institutions  of 
government  would  be  so  designed  that  it  would  make  it  difficult  for  those  in 
power  to  promote  their  own  interests.  This  is  where  Appleby's  reference  to 
interest  combating  interest,  ambition  counteracting  ambition,  comes  in. 

There  would  be  sufficient  checks  within  the  government,  relying  on  interest 
(both  personal  and  institutional)  to  drive  them,  that  office  holders  would 
rarely  be  called  upon  to  literally  rise  above  self-interest.  Those  in 
office  would  have  neutralized  each  other's  private  interests,  leaving  them 
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free  from  temptation  to  use  their  talents  as  the  elite  to  promote  the 
public  good.  Thus  the  Madisonian  system  does  rely  on  interests  cancelling 
each  other  out,  but  that  cancellation  does  not  itself  yield  the  public  good. 
It  enables  those  who  have  the  requisite  abilities  to  undertake  the  difficult 
task  of  discerning  it  --  without  having  to  suppress  their  self-interest  at 
the  same  time. 

Wood's  rejection  of  the  "interest  group  politics"  approach  remains 
important,  even  though  the  Madisonian  public  official  need  not  be  quite  the 
paragon  of  virtue  he  suggests  classical  republicanism  called  for.  The 
public  good  is  not  itself  the  outcome  of  the  clash  of  interests.  It  has  a 
content  that  requires  discernment,  of  which  only  those  with  the  proper 
education,  broad  perspective  and  understanding  of  justice  are  capable.  Thus 
the  Madisonian  system  did  not  aim  at  a  legislature  that  was  an  exact  replica 
of  the  population,  encompassing  all  competing  interests.  On  the  contrary, 
the  new  Constitution  was  to  draw  not  a  cross-section,  but  the  propertied 
elite  who  could  undertake  the  substantively  demanding  task  of  governing. 

There,  is  an  irony  to  this  Madisonian  mix  of  interest  and  civic  virtue. 
On  the  one  hand,  I  have  argued  that  the  Federalists  focused  on  governing  as 
the  protection  of  rights  and  interests,  virtually  ignoring  any  intrinsic 
value  in  self-governance.  (Hence  the  ordinary  folk  were  not  deprived  of 
anything  valuable  as  long  they  were  provided  with  competent 
representatives.)  On  the  other  hand,  I  think  Madison  and  his  fellow 
Federalists  cared  more  about  preserving  their  prerogative  to  rule  than  about 
protecting  their  economic  interests.  It  is  difficult  to  tell,  of  course, 
since  their  system  was  also  designed  to  protect  the  basic  values  of  property 
and  contract  that  were  the  foundation  of  their  economic  interests.  But 
their  debates  and  private  correspondence  are  full  of  concern  about  getting 
the  right  sort  of  people  into  the  government,  without  comparable  discussion 
of  their  economic  interests  as  such.  And  of  course  they  well  knew  that 
their  particular  private  interests  might  compete  with  one  another.  I  think 
it  is  hard  to  immerse  oneself  in  the  arguments  of  the  Federalists  and  come 
away  seeing  them  as  a  group  of  men  bent  on  promoting  the  interests  of  their 
class  in  any  simple,  material  way.  They  do  appear  as  a  group  very  anxious 
to  retain  control  of  political  power*^,  and  unsel f-consciously  confident 
that  their  conception  of  the  public  good  would  in  the  long  run  promote  not 
only  their  interests  but  the  interests  of  all. 

B.  Politics  and  the  Market 

This  brings  me  to  the  final  issue  in  the  republicanism  debate  that  is 
important  for  my  discussion  of  the  Madisonian  Constitution:  the  status  of 
commerce  or  the  market  in  the  Federalist  conception  of  the  public  good,  or 
more  generally,  of  politics.  It  is  widely  agreed  that  one  of  the 
characteristics  of  classical  republicanism  is  its  suspicion  of  commerce  as  a 
threat  to  the  virtue  required  in  a  republic.  The  dispute  is  over  the 
extent  and  nature  of  such  suspicion  in  American  political  thought  in  the 
early  years  of  the  republic.  Lance  Banning  tells  us  that  those  arguing  for 
the  importance  of  republicanism  "have  drawn  attention  to  the  influence  on 
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the  Jeffersonians  of  civic-humanist  preoccupation  with  virtue,  and 
corruption,  to  eighteenth-century  concern  with  standing  armies,  public 
debts,  executive  influence,  and  government  by  money.  They  have  stressed  the 
Country's  condemnation,  not  of  commerce,  but  of  f i nanci al i sm,  mercantilism, 
and  all-absorbing  luxury."66  Joyce  Appleby  disagrees:  "The  conceptual 
language  of  classical  republicanism  had  little  relevance  to  their  social 
realities  and  positively  impeded  their  political  purposes."66 

Appleby  provides  a  fascinating  and  compelling  picture  of  the 
Jeffersonians'  enthusiastic  embrace  of  the  freedom  and  equality  of  the 
market  place.67  By  the  end  of  the  eighteenth  century  men  were  abandoning 
the  conceptual  framework  of  republicanism  in  part  because  it  did  not  provide 
a  language  for  understanding,  rather  than  lamenting,  commerce.  New  models 
emerged:  "the  individual  with  wide-ranging  needs  and  abstract  rights 
appeared  to  challenge  the  citizen  with  concrete  obligations  and  prescribed 
privileges."6®  The  Jeffersonians  embraced  and  helped  develop  these  new 
model s : 


In  the  1790s  when  the  Jeffersonian  Republicans  and 
Federalists  confronted  each  other,  the  battle  lines  had 
been  drawn  around  opposing  conceptions  of  civil  society. 

The  passions  mobilized  by  this  contest  over  national 
leadership  reflected  this  fact.  .  .  .  For  the 
Jeffersonians  the  economy  offered  an  escape  from  the 
predicaments  implicit  in  traditional  ways  of  looking  at 
social  order.  Here  was  a  system  operating  independently 
of  politics  and,  like  the  physical  universe,  taking  its 
cues  from  nature.  Where  politics  achieved  stability  by 
imposing  its  structure  of  power,  the  economy  appeared  to 
elicit  voluntary  participation  as  it  wove  ever  more 
extensive  networks  of  free  exchange.  It  also  discovered 
a  rationality  in  the  humblest  person  whose  capacity  to 
take  care  of  himself  could  be  used  as  an  argument  for 
freedom.6* 

Our  concern  here  is,  of  course,  not  with  the  nature  of  the 
Jeffersonians  as  such.  It  is  rather  what  this  debate  can  tell  us  about 
Madisonian  Federalism  as  the  foundation  of  American  constitutional  thought. 
Appleby's  argument  indicates  links  between  the  conception  of  freedom,  the 
role  of  the  market,  and  the  distinction  between  the  private  and  the  public, 
or  the  proper  domain  of  politics.  These  links  have  been  so  important  in 
American  constitutionalism  that  it  is  worth  looking  closely  at  her  picture 
of  Jeffersonian  republicanism  and  comparing  it  to  the  Madisonian  vision. 
Appleby  is  talking  about  the  contests  between  the  Jeffersonians  and  the 
Federalists  at  the  turn  of  the  eighteenth  century,  and  our  discussion  will 
soon  follow  her  into  this  later  time  period.  But  for  the  moment  I  want  to 
remain  with  the  constitutional  thought  that  triumphed  in  1787. 

Appleby  portrays  the  Jeffersonian  embrace  of  the  market  as  a  "retreat 
from  pol itics" :70 


Chapter  5-  45 


NEDELSKY 

06-02-89 


In  their  depiction  of  America's  future,  freedom  was 
expanded  by  drastically  limiting  the  scope  of  government 
so  that  individual  citizens  would  be  empowered  to  act  on 
their  own  behalf.  Democratic  values  were  invoked  not  to 
enlarge  the  people's  power  in  government  but  rather  to 
justify  the  abandonment  of  the  authority  traditionally 
exercised  over  them.  In  espousing  limited  government 
the  Jeffersonians  endorsed  a  redrawing  of  the  lines 
between  the  public  and  private  spheres,  and  this  meant 
reordering  their  significance  for  the  whole  human 
enterprise.7* 

The  freedom  made  possible  by  this  limitation  of  the  scope  of  government  was 
a  new  conception  of  freedom,  "wherein  men  --  and,  of  course,  it  was  a  white 
male  vision  --  were  free  to  define  and  pursue  their  own  goals."  And  the 
market  was  a  sphere  basic  to  this  freedom:  "The  importance  of  the  free 
market  to  this  development  cannot  be  reduced  to  economics.  Nor  can 
Jeffersonians  be  distinguished  from  Federalists  on  the  basis  of  the 
enthusiasm  for  economic  development.  It  was  the  economy's  ordering  of 
society  with  minimal  compulsion  that 
not  its  capacity  to  produce  wealth."7 

There  are  both  important  similarities  and  important  differences  between 
this  striking  picture  and  the  Madisonian  vision  of  1787.  The  Madisonian 
approach  to  property  has  obvious  resonances  with  the  connections  between  the 
market  and  freedom.  Property  derived  much  of  its  value  from  its  relation  to 
freedom,  and  a  freedom  that  was,  at  least  in  significant  part,  economic 
freedom.  That  connection  is  clearest  in  Morris,  but  present  in  Madison  and 
most  of  the  Federalists.  Most  of  the  Madisonian  language,  however, 
emphasizes  not  freedom,  but  security,  stability  and  justice  with  their 
overtones  of  social  order.  In  this  sense  the  Madisonian  vision  was  a  kind 
of  amalgam  of  the  classical  concern  with  order  and  structure  and  the  new 
liberal  vision  of  freedom  in  the  market  place.  One  of  the  ways  the  amalgam 
was  constructed  seems  to  involve  a  sort  of  class-based  division  of  labor 
that  parallels,  but  transforms,  that  of  classical  republicanism. 

The  distinct  role  of  the  elite  in  the  Madisonian  constitution  presumes 
that  they  have  different  tasks  and  different  preoccupations  from  those  of 
the  citizens  at  large.  The  elite  in  office  will  do  more  than  simply 
represent  the  interests  of  their  constituents.  Public  offices  must  be  held 
by  the  elite  because  they  must  have  the  enlightened  views  necessary  to 
understand  the  public  good  as  something  more  than  simply  the  competition  of 
interests.  But  the  focus  on  private  interest  is  sufficient  for  the  public 
in  general.  The  Madisonian  constitution  is  not  designed  to  foster  public 
virtue.  The  Madisonian  Federalists  did  not  direct  their  attention  to  the 
character  of  the  people  that  their  institutions  would  promote.  They  tended 
to  invoke  character  in  the  context  of  the  destructive  consequences  of  a 
government's  failure  to  honor  public  commitments  and  enforce  private  ones. 
But  they  did  not  emphasize  the  affirmative  effects  of  their  proposed 


tirred  the  Jeffersonian  imagination, 


Chapter  5- 


46 


NEDELSKY 

06-02-89 


structure  on  the  character  of  the  citizens,  because  they  did  not  treat 
character  as  a  basic  object  of  government.  The  appropriate  scope  of 
government  was  thus  not  that  of  the  classical  republicans,  but  of  modern 
liberals.  The  task  of  government  was  to  provide  security,  justice, 
prosperity  and  liberty.  It  was  the  private  concern  of  the  individual 
citizens  what  they  did  within  this  framework. 

Thus  with  respect  to  most  of  the  population,  the  goals  of  the 
Madisonian  constitution  were  similar  to  the  freedom  for  private  pursuits 
Appleby  says  the  Jeffersonians  wanted.  But  there  is  one  crucial  difference. 
Madison  and  his  fellow  Federalists  understood  that  providing  this  liberal 
framework  was  a  matter  of  the  most  basic  pol itical  importance.  Their 
attention  to  the  economy  was  not  a  retreat  from  politics.  One  of  the  basic 
tasks  of  the  new  constitution  was  to  ensure  that  the  federal  government 
could  maintain  the  proper  framework  for  the  economy,  i.e.,  the  rules  of 
property  and  contract.  They  understood  that  these  rules  were  the  source  of 
intense  political  conflict.  Even  if  they  believed,  as  Appleby  says  the 
Jeffersonians  did,  that  the  right  rules  for  the  market  were  given  by  nature, 
they  knew  that  not  everyone  saw  it  that  way.  The  propertied  needed  to  run 
the  government  because  they  were  the  only  ones  who  could  be  relied  upon  to 
keep  the  structure  of  the  market  in  tact.  The  prohibitions  against  paper 
money  and  impairment  of  the  obligation  of  contract  were  efforts  to  ensure 
that  state  governments  (not  reliably  run  by  the  propertied)  did  not  change 
the  rules  that  made  the  market  function. 

The  difference  between  the  Madisonian  approach  and  Appleby's  picture  of 
the  Jeffersonians  is  not  a  matter  of  the  degree  to  which  they  thought  the 
economy  needed  to  be  regulated.  It  is  something  more  fundamental;  it  is  a 
recognition  that  the  rules  that  constitute  the  market  are  not  given  by 
nature  (or  at  least  not  given  effect  by  nature),  but  are  the  subject  of 
political  contests.  The  battles  in  the  state  legislatures  over  paper  money 
and  various  forms  of  debtor  relief  had  taught  the  Federalists  that.  They 
tried  to  insulate  these  crucial  and  contested  rules  by  removing  them  from 
the  power  of  the  states  and  ensuring  that  federal  offices  would  be  held  by 
those  who  would  take  as  given  the  importance  of  the  security  of  property 
and  contract.  This  is  a  strategy  to  withdraw  the  rules  of  the  market  from 
political  debate.  But  this  strategy  recognizes  that  controlling  those 
rules  is  one  of  the  most  important  issues  in  a  political  system.  Had  the 
Madisonian  Federalists  believed  that  the  market  is  truly  outside  of  politics 
(as  subsequent  liberal  ideology  has  taught  us)  they  could  have  been  far  more 
sanguine  about  popular  access  to  public  office  and  far  less  worried  about 
controlling  the  power  of  state  governments.'-^ 

The  Madisonian  Federalists  envisioned  a  market  economy  and  valued  it 
for  its  freedom  as  well  as  the  prosperity  and  national  strength  they  thought 
it  would  bring.  But  they  understood  that  a  market  economy  is  not  an  absence 
of  a  social  order.  It  is  a  particular  kind  of  social  order.  And  they 
wanted  a  government  that  would  protect  the  foundation  of  that  order:  the 
freedom  and  security  to  acquire  and  exchange  property. The  Madisonian 
preoccupation  with  protecting  property  is  only  fully  understandable  in  this 
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context.  The  role  of  the  elite  in  the  Madisonian  plan  was  necessary  not  to 
protect  class  interests  in  a  narrow  sense,  but  to  ensure  the  foundation  of  a 
market-republic  --  with  the  freedom,  justice,  prosperity  and  strength  they 
thought  it  promised. 

The  question  of  class  interest  brings  me  to  another,  related, 
distinction  between  Appleby's  picture  of  the  Jeffersonians  and  my 
understanding  of  the  Madisonian  Federalists  of  1787.  Appleby  stresses  the 
enthusiastic  optimism  of  the  Jeffersonians,  and  offers  a  compelling  picture 
of  how  the  market  economy  held  out  a  promise  of  equality  and  freedom 
unparalleled  in  traditional  political  thought.  She  helps  us  to  understand 
the  attraction  of  this  image  and  urges  us  not  to  confuse  it  with  a  late 
twentieth-century  understanding  of  the  suffering  and  inequality  of 
capitalism.  But  if  the  Jeffersonians  were  as  optimistic  as  she  says,  the 
Federalists  were  not.  They  embraced  the  market,  but  at  least  the  most 
thoughtful  of  them  knew  the  cost.  Appleby  offers  as  an  example  of 
twentieth-century  insight  that  the  social  consequence  of  a  market  economy  is 
"a  permanent  division  between  laborers  and  independent  employers."76  But  it 
was  just  that  inevitable  division  that  Madison  anticipated  (and  tried  to 
point  out  to  Jefferson).  The  problem  of  the  rights  of  persons,  property, 
and  participation  was  critical  because  that  division  was  inevitable.  The 
Constitution  was  designed  to  make  republican  government  work  and  the  market 
secure  given  that  division.  Madison's  task  would  have  been  far  simpler  if 
he  had  not  foreseen  the  inequality  that  would  be  the  consequence  of  the 
system  he  hoped  to  put  in  place.  And  here  I  should  qualify  my  earlier 
remark  that  the  distinction  between  political  and  civil  liberty  had  made 
possible  the  combination  of  natural  rights  language  with  a  traditional 
hierarchy  for  public  office.  The  distinction  made  it  possible  for 
thoughtful  men  like  Madison  to  both  invoke  the  language  of  natural  rights 
and  design  a  system  to  put  the  elite  in  office.  But  as  I  have  already 
argued,  it  did  not  make  it  possible  for  him  to  actually  solve  his  problem  of 
equally  protecting  the  rights  of  persons  and  property  while  providing  equal 
political  rights  to  all.  The  propertied  would  do  the  ruling,  and  only  if 
one  completely  abandons  the  idea  that  no  group  should  be  at  the  mercy  of  the 
disinterestedness  of  another  (as  Madison  did  not)  could  one  believe  that  the 
rights  and  interests  of  the  propertyless  were  not  at  comparative  risk.76 

Madison's  vision  works  as  a  whole  because  of  the  (sometimes  wavering) 
synthesis  it  achieves  of  elements  of  classical  republicanism  and  modern 
liberalism.  The  role  of  the  elite  is  justified  because  there  is  a 
substantive  public  good  to  be  achieved,  and  it  requires  both  vision  to 
discern  it  and  virtue  to  pursue  it.  The  security  of  acquisition  and 
exchange  is  an  essential  element  of  this  public  good  and  it  can  be 
legitimately  secured  against  the  threats  of  the  majority  because  it  will 
truly  be  in  their  best  interests.  Madison's  system  is  simultaneously 
designed  to  accommodate  the  conflict  of  interests  as  the  daily  stuff  of 
politics  and  to  rely  on  the  rationale  of  the  ultimate  harmony  of  interests 
in  his  vision  of  the  public  good.  Madison  needed  the  faith  in  this  harmony 
and  the  certainty  that  the  basic  rules  of  the  market  would  foster  it  to 
justify  a  system  composed  not  of  a  representation  of  all  the  competing 
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interests,  but  of  the  elite  who  could  see  beyond  them.  The  system  thus 
requires  knowledge,  understanding,  and  civic  virtue  from  the  elite,  but  not 
from  the  people  as  a  whole. 

This  system  clearly  draws  on  elements  of  classical  republicanism,  but 
with  a  crucial  difference:  the  purpose  of  the  Madisonian  structure  is  to 
protect  rights.  The  substantive  vision  of  this  quasi -republ ican  system  is 
itself  essentially  liberal;  it  is  a  market-republic  based  on  the  rights  of 
property  and  contract.  Although  the  conception  of  the  market  economy  was 
not  fully  worked  out,  there  was  a  clear  commitment  to  the  basic  ingredients 
of  private  property  and  contract,  and  to  the  freedom  and  security  they 
promised.'7  The  only  "character"  necessary  for  the  general  population  of 
the  market  republic  was,  therefore,  the  respect  for  property  and  contract 
the  market  required.  And  even  this  respect  was  not  necessary  or  expected  of 
all,  for  the  system  was  designed  to  contain  the  inevitable  threats  from 
those  who  wanted  a  more  equal  share  of  the  inevitably  unequal  benefits  of 
the  market.  The  Madisonian  system  could  effectively  contain  these  threats 
because  it  could  simultaneously  neutralize  conflict  and  put  the  kind  of  men 
in  office  who  understood  that  the  just  protection  of  the  rights  of  property 
and  contract  was  the  purpose  and  foundation  of  the  republic. 

By  claiming  that  the  Madisonian  system  was  designed  to  implement  a 
liberal  vision,  I  want  to  simultaneously  insist  on  the  substance  of  that 
vision  and  to  recognize  the  ways  in  which  it  was  deliberately  more  limited, 
less  substantive,  than  that  of  classical  republicanism.  There  are  those, 
who  have  argued  that  the  U.S.  Constitution  was  not  designed  to  implement  a 
"regime",  in  the  sense  of  a  set  of  higher  ends  and  values. 7^  That  is 
correct  in  a  partial,  but  important  way,  and  captures  something  crucial 
about  the  liberal  vision  of  the  Constitution. 

Wilson  provides  a  helpful  contrast  here.  For  him,  the  highest  object 
for  men,  their  excellence,  was  the  highest  object  of  government.  The 
Madisonian  aspiration  was  different.  He  never  suggested  that  the  objects  of 
government  he  was  so  concerned  about,  property  in  particular,  were 
intrinsically  the  highest  of  men's  values.  Government  had  certain  basic 
tasks,  such  as  providing  justice  and  security.  But  these  tasks  were 
tacitly  treated  as  the  preconditions  for  individuals'  capacities  to  lead  the 
good  life,  not  as  constituting  the  good  life.  The  scope  of  government  is 
thus  narrower,  in  the  (now)  classic  liberal  sense  Appleby  refers  to.™ 
Government  is  to  provide  the  conditions  for  the  freedom  to  define  and  pursue 
one's  own  goals. 

But  as  the  Federalists  knew,  the  conditions  for  this  freedom  were  not 
an  empty  set,  not  a  mere  absence  of  impediments.  In  opting  for  this  liberal 
vision,  the  Framers  did  not  simply  make  a  choice  for  choice.  They  chose  a 
set  of  values  and  subordinated  others,  and  they  chose  institutions  that 
would  promote  and  protect  some  values  and  not  others.  They  rejected  some 
ways  of  seeing  the  problems  and  possibilities  of  republican  government  and 
embraced  and  developed  others.  All  of  these  choices  matter  to  the  lives  and 
"character"  of  citizens  as  profoundly  as  does  the  pursuit  of  specified 
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higher  ends. 

At  some  level  the  Federalists  knew  that,  but  they  did  not  resolve  the 
tensions  in  their  thought.  On  the  one  hand,  they  treated  the  character  of 
citizens  as  beyond  the  new  narrow  scope  of  government.  On  the  other,  they 
retained  a  sense  that  governmental  institutions  influenced  the  character  of 
a  people.  They  certainly  thought,  as  I  noted  above,  that  institutions  that 
failed  to  honor  public  and  private  obligations  would  generate  a  downward 
spiral  of  character  and  behavior.  The  Federalists  and  the  Anti -Federal i sts 
debated  about  the  effects  on  character  the  new  system  would  have.  But  in 
the  end,  the  Federalists  treated  character  as  outside  the  scope  of 
governmental  responsibility,  without  reconciling  this  division  with  their 
residual  understanding  of  the  effects  of  government  (or  the  demands  of  their 
own  system)  and  without  trying  to  demarcate  clearly  just  where  the  line  was 
to  be  drawn  that  would  define  the  proper  scope  of  this  more  limited, 
liberal  government 


V.  THE  CONCEPTUAL  FRAMEWORK 

The  Framers  set  in  place  not  only  an  institutional,  but  a  conceptual 
framework  for  government.  Together  they  have  defined  American 
constitutionalism.  In  the  contests  over  the  creation  of  the  Constitution 
the  purposes,  problems,  and  principles  of  government  were  debated.  In  the 
process,  competing  ideas  were  crystallized  and  refined.  In  the  end,  it  was 
very  largely  the  Madisonian  vision  that  prevailed  at  this  conceptual,  as 
well  as  institutional,  level.  It  is  obvious  that  we  live  (with  some 
important  changes)  with  the  institutions  the  convention  of  1787  designed  for 
us.  It  is  less  obvious,  but  no  less  important,  that  we  also  live  (with  some 
important  changes)  with  the  conceptual  framework  that  shaped  and  gave 
meaning  and  legitimacy  to  the  Constitution  of  1787.  We  need  to  see  how 
that  framework  has  shaped  our  understanding  of  politics,  of  republicanism, 
of  constitutional  government.  We  need  to  recognize  the  presuppositions  of 
this  framework,  the  questions  it  teaches  us  to  ask  and  those  it  suggests  we 
ignore,  its  insights  and  its  limitations  as  a  foundation  for  constitutional 
democracy . 

The  Madisonian  vision  we  have  inherited  defined  what  counted  as  a 
problem  to  be  solved  --  such  as  democratic  excess  --  and  what  was  to  be 
taken  as  a  fact  of  life  --  such  as  the  future  poverty  of  the  majority.  It 
defined  the  choices  to  be  made  --  e.g.,  the  security  of  property  vs.  equal 
political  power  for  all  --  and  the  grounds  for  making  them:  the  hierarchy 
of  civil  over  political  rights.  The  result  has  been  a  language  in  which  to 
analyze  politics  that  provided  sophisticated  tools  for  understanding  some 
problems,  and  virtually  none  for  dealing  with  others. 

The  most  basic  strength  of  the  Madisonian  framework  is  the  subtle 
analysis  of  the  problem  of  majority  tyranny.  Madison  not  only  taught  us  to 
see  the  potential  for  oppression  as  inherent  in  liberty,  he  showed  that  (in 
a  large  republic)  the  diversity  born  of  liberty  can  itself  mitigate  the 
dangers  of  oppression.  This  approach  insists  that  the  causes  of  conflict, 
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and  thus  of  the  incentive  for  oppression,  cannot  be  eradicated  (without 
destroying  liberty  itself).  We  should  not  try.  We  should  turn  our 
attention  elsewhere  for  solutions:  to  institutions  that  make  it  difficult 
for  people  to  give  effect  to  their  inclination  to  oppress,  without 
destroying  the  liberty  that  fuels  the  inclination  in  the  first  place.  This 
insight  into  the  connection  between  liberty  and  conflict  is  profound.  But 
it  also  tells  us  to  accept  as  given  particular  conflicts,  such  as  those 
arising  from  the  vast  inequality  of  property.  The  Madisonian  approach 
constructively  directs  us  toward  what  it  defines  as  a  soluble  problem,  and 
away  from  what  it  treats  as  a  fact  of  life. 

Madison's  analysis  of  the  problems  and  solutions  to  republican 
government  is  premised  on  the  distinction  between  civil  and  political 
liberty.  The  Federalist.  No.  10  tells  us  that  civil  liberties  of  all  kinds 
--  freedom  of  speech,  of  religion,  of  the  right  to  acquire  and  exchange 
property  --  breed  conflict.  But  it  is  the  form  do! i t i cal  liberty  takes  that 
determines  the  nature  of  the  threat  this  inevitable  conflict  will  pose  to 
the  civil  liberty  that  spawns  it.  The  value  of  civil  liberty  is  treated  as 
a  given;  it  is  the  purpose  of  government.  Political  liberty  is  the  problem. 
The  question  is  how  to  structure  it  so  that  liberty  (of  both  kinds)  does  not 
destroy  itself. 

The  distinction  between  civil  and  political  liberty  is  probably  the 
most  important  legacy  of  Federalist  thought.  It  is  the  foundation  of 
American  constitutionalism.  As  we  have  seen,  the  hierarchy  which  defines 
civil  liberty  as  the  end  of  government  justifies  the  limitation  of  political 
liberty  as  the  mere  means  to  that  end.  In  the  terms  that  have  become 
familiar  in  the  twentieth  century,  the  distinction  and  hierarchy  between 
civil  and  political  liberty  is  the  basis  for  the  notion  of  rights  as  limits 
to  democracy.  This  conception  of  limits  did  not  take  its  current  form  until 
the  rise  of  judicial  review.  But  the  conceptual  foundation  for  judicial 
review  was  laid  in  the  Madisonian  framework  which  defined  civil  not 
political  rights  as  the  bedrock  of  legitimate  government.  Government  by 
consent  is  a  necessary,  but  not  sufficient  condition  of  legitimacy.  The 
legitimate  scope  of  government  by  consent  is  defined  by  its  purpose:  the 
protection  of  civil  rights. 

One  of  the  important  aspects  of  this  approach  is  that  it  takes  the 
meaning  of  civil  rights,  and  property  in  particular,  as  unproblematic.  For 
all  the  importance  of  property,  its  meaning  is  not  the  subject  of  inquiry. 
The  challenging  problem  is  how  to  structure  a  republican  government  in  which 
property  is  secure  from  the  threats  of  the  people.  This  focus  on  containing 
the  threat  can  have  the  clarity  it  does  because  the  meaning  of  property  is 
presumed,  and  its  security  treated  as  a  matter  of  obvious  justice.  The 
problem  becomes  muddier  if  one  sees  property  as  a  set  of  social  choices 
which  will  be  the  (proper)  subject  of  debate  and  change.  If  property  is 
seen  in  those  terms,  one  cannot  avoid  the  problem  of  what  distinguishes  an 
illegitimate  violation  of  property  rights  from  necessary  regulation  or 
appropriate  redefinition.  Madison  and  his  fellow  Federalists  did  not 
address  this  question.  They  could  focus  clearly  on  how  to  contain  the 
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threat  of  the  people,  because  they  did  not  also  have  to  figure  out  how  the 
meaning  of  property  was  to  be  determined  over  time.  One  of  the  great 
virtues  of  the  Madisonian  framework  is  that  it  identifies  a  tension  between 
justice  and  democracy,  between  civil  and  political  liberty.  But  it  is  a 
framework  that  takes  the  meaning  of  justice  and  civil  liberty  as  obvious, 
and  political  rights  as  subordinate. 

Madison's  approach  helps  us  think  about  how  to  protect  rights  from 
democratic  threat,  but  not  how  to  confront  the  problem  of  how  those  rights 
are  to  be  defined.  Because  the  Madisonian  approach  takes  the  meaning  of 
rights  and  justice  to  be  clear  and  settled,  it  does  not  help  us  with  the 
problem  of  how  rights  that  define  limits  to  legitimate  democratic  power  can 
themselves  be  democratically  defined.  If  (civil)  rights  are  to  be  treated 
as  the  ends  to  which  political  participation  is  merely  the  means,  it  is 
difficult  to  imagine  the  meaning  of  rights  as  the  product  of  a  democratic 
process.  Madison's  confident  focus  on  protecting  rights  requires  a  source 
for  the  meaning  of  rights  outside  the  democratic  process,  a  source  which  has 
no  place  for  collective  decision  making.  In  short,  the  Madisonian  approach 
requires  some  notion  of  natural,  uncontested  rights.  If  we  can  no  longer 
accept  such  a  notion,  and  if  we  are  to  retain  Madison's  basic  insight  into 
the  tension  between  individual  freedom  and  democracy,  we  will  have  to 
confront  the  meaning  of  rights  in  some  new  way,  for  which  our  inherited 
framework  is  of  limited  help. 

The  uninquiring  stance  toward  civil  rights  also  has  implications  for 
how  we  think  about  property  in  particular.  Although,  as  I  noted  earlier,  it 
is  important  that  Madison  did  not  actually  posit  property  as  an  end  in 
itself,  he  did  not  in  fact  treat  it  as  a  means.  For  Madison,  property  is  an 
end  of  government,  and  it  is  that  status  that  mattered,  not  some  underlying 
relation  between  property  and  liberty.  We  have  seen  the  difference  between 
Madison's  treatment  of  property,  and  Wilson's,  in  which  property  truly 
stands  as  a  third  order  value.  Similarly,  we  saw  in  the  comparison  with 
Jefferson  that  Madison  did  not  treat  property,  or  its  distribution,  as 
contingent  on  its  fulfillment  of  the  higher  ends  from  which  it  derived  its 
value.  The  federalist  mode  of  thought  we  have  inherited  does  not  invite  an 
inquiry  into  the  purposes  of  property  as  a  basis  for  assessing  the  extent  to 
which  a  given  conception  of  property  serves  those  purposes.  Neither  the 
value  nor  the  meaning  of  property  was  treated  as  an  open  question.  On  the 
contrary,  part  of  the  Federalist  task  was  to  see  to  it  that  property  was  not 
constantly  reevaluated  or  redefined.  The  tacit  message  is  that  the  true 
ends  of  government  are  best  served  if  property  is  treated  as  a  sacred  value 
that  requires  protection,  not  evaluation. 

The  focus  on  property  also  reveals  something  about  the  conception  of 
liberty  underlying  the  Madisonian  framework:  its  relation  to  security. 
Security  is  necessary  for  liberty.  But  liberty  is  also  in  tension  with 
security.  Security  fixes  things,  guarantees  expectations  in  ways  that  must 
ultimately  limit  the  scope  of  liberty.  Any  theory  of  freedom  or  conception 
of  free  government  must  make  some  judgement  about  the  degree  of  security 
that  is  optimal  for  the  ultimate  ends  of  government. 
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Madison's  focus  on  property  is  in  effect  a  focus  on  security.  We  have 
already  seen  the  high  value  Madison  placed  on  stability,  which  is 
particularly  clear  in  contrast  with  Wilson.  For  Madison,  the  main  issue  of 
liberty  is  the  way  it  can  be  threatened.  He  has  far  more  to  tell  us  about 
how  to  contain  the  dangers  of  political  liberty  than  how  to  promote  the 
flourishing  of  either  political  or  civil  liberty.  Fear  is  a  basic  element 
of  Madison's  approach,  and  it  casts  its  weight  heavily  on  the  side  of 
security.  In  this  context,  it  is  important  to  remember  that  Madison  posits 
not  liberty,  but  justice  as  the  end  of  government.  And  justice  for  Madison 
is  very  largely  securing  to  each  his  own. 

Finally,  the  conceptual  framework  of  the  Constitution  offers  little  to 
help  us  understand  the  problems  of  the  relation  between  economic  and 
political  power  or  the  potential  of  participatory  democracy.  Our  tradition 
gives  us  a  powerful  set  of  concepts  for  understanding  majority  tyranny.  It 
provides  nothing  comparable  on  the  ways  in  which  economic  power  may  also 
threaten  rights,  the  public  interest,  and  the  basic  principles  of  republican 
government.  Morris  provided  a  framework  for  thinking  about  this  problem, 
but  it  had  no  impact  on  the  dominant  mode  of  thought  at  the  convention.  A 
recognition  of  the  threats  the  majority  may  pose  has  been  an  integral  part 
of  our  understanding  of  republican  government  since  1787.  Economic  power 
has  had  no  comparable  place  as  a  basic  problem  republican  government  must 
confront.  Similarly  Wilson  offered  a  way  of  thinking  about  popular 
participation  in  government  that  focused  not  on  its  dangers,  but  on  the  ways 
participation  was  essential  to  the  highest  ends  of  government  and  on  the 
possibilities  of  participation  itself  mitigating  the  dangers  inherent  in 
collective  action.  But  on  that  score,  he  had  no  influence.  The  Madisonian 
framework  does  not  help  us  figure  out  how  to  foster  participation  or  how  to 
think  about  its  value.  No  such  inquiry  has  been  a  central  part  of  our 
tradition. 

These  limitations  are  not  incidental,  but  integral  to  the  Madisonian 
framework.  They  derive,  as  do  their  corresponding  institutional 
limitations,  from  the  preoccupation  with  protecting  property  from  the  threat 
of  the  people.  We  have  seen  the  ways  in  which  this  preoccupation  was  a 
central  part  of  the  Madisonian  approach  to  republican  government.  And  from 
Madison's  own  perspective,  what  I  call  limitations  follow  almost  as  a  matter 
of  logic:  if  the  chief  task  is  to  contain  the  threat  the  people  will 
inevitably  pose,  it  hardly  makes  sense  to  concentrate  on  enhancing  their 
participation;  and  if  the  propertyless  will  have  the  power  a  republic 
accords  to  the  majority,  one  need  hardly  focus  on  the  dangers  posed  by  the 
propertied,  inherently  vulnerable,  minority. 

Madison  was  right  that  majority  tyranny  is  an  inherent  problem  of 
republican  government,  and  his  insights  have  made  American  constitutionalism 
the  powerful  force  that  it  is.  But  both  the  institutions  and  the 
conceptual  framework  are  distorted  by  the  focus  on  property  as  the 
paradigmatic  instance  of  majority  tyranny.  The  institutions  were  not 
designed  to  cope  with  the  problems  of  economic  power  nor  to  foster  an 
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actively  engaged  citizenry.  And  our  most  powerful  tradition  of  political 
thought  is  equally  ill-equipped  for  helping  us  think  constructively  about 
these  issues  --  which,  contrary  to  the  Madisonian  formulation,  are  as  basic 
to  the  challenge  of  republican  government  as  majority  tyranny. 


VI.  JUDICIAL  REVIEW:  THE  CONSOLIDATION 
AND  TRANSFORMATION  OF  THE  MADISONIAN  FRAMEWORK 

When  the  Constitution  was  ratified  in  1788,  its  basic  framework  was  in 
place.  But  there  were  two  important  pieces  yet  to  be  added:  the  Bill  of 
Rights,  the  chief  contribution  of  the  Anti -Federal i sts ,  and  the 
establishment  of  judicial  review,  the  ultimate  triumph  of  the  Federalists.^^ 

The  Anti -Federal i sts  had  never  been  persuaded  that  the  structure  of  the 
new  federal  government  was  not  a  threat  to  rights.  And  the  failure  of  the 
document  to  guarantee  basic  rights  was  their  best  ammunition  against  this 
powerful  new  government.  Although  the  Federalists  held  firm  in  their 
insistence  that  the  Constitution  be  ratified  without  amendment,  they 
informally  promised  to  add  the  sorts  of  guarantees  the  Anti -Federal i sts 
demanded.  The  Federalists  correctly  judged  that  by  doing  so  they  would 
destroy  the  basis  for  any  further  effective  opposition.  And  although 
Madison  (who  introduced  the  amendments  in  Congress)  had  little  faith  in 
paper  barriers,  he  thought  they  might  have  the  salutary  effect  of  instilling 
basic  values  in  the  population.^ 

The  Bill  of  Rights  had  a  purpose  and  rationale  different  from  the  rest 
of  the  Constitution.  It  was  aimed  at  the  Anti -Federal i sts'  fear  of 
tyrannical  rulers,  not  the  Federalists'  fear  of  the  people.  Nevertheless, 
it  fit  quite  comfortably  within  the  Federalist  conceptual  framework:  it 
defined  rights  as  limits  to  the  legitimate  authority  of  government.  One 
might  say  that  the  additional  prohibitions  helped  correct  the  imbalance 
between  protections  for  the  rights  of  persons  and  the  rights  of  property. 

But  the  Bill  of  Rights  did  nothing  to  change  the  structure  that  created  the 
imbalance  of  power  and  vulnerability  between  the  propertied  and  the 
propertyl ess The  irony  is  that  the  Bill  of  Rights  has  taken  on  the 
significance  it  has  in  our  system  because  of  the  establishment  of  judicial 
review,  the  final  consolidation  of  the  Federalist  conception  of 
constitutional  government. 

The  establishment  of  judicial  review  as  a  basic  part  of  the  American 
constitutional  system  provided  a  sort  of  institutional  solution  to  a  set  of 
issues  left  open  or  unresolved  in  the  Madisonian  constitution  of  1787.  We 
have  seen  that  in  the  Madisonian  conception  rights  limited  the  scope  of 
legitimate  governmental  power,  but  there  was  no  clear  sense  of  how  these 
rights  were  to  be  defined.  Neither  the  institutional  structure  nor  the 
thought  behind  it  offered  much  on  this  subject.  We  are  left  with  the 
impression  that  the  Federalists  took  the  content  of  rights  to  be  self- 
evident,  or  at  least  that  it  would  be  to  the  sort  of  enlightened  men  who 
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were  to  govern.  Property  is  a  clear  instance  of  the  unresolved  problems 
built  into  this  conception.  Madison  never  explained  what  distinguished 
necessary  regulation  from  illegitimate  infringement,  or  who  was  to  draw  the 
distinction.  The  constitution  of  1787  reflects  both  Madison's  sense  of  the 
importance  of  the  problem  and  his  vagueness  about  the  solution. 

It  was,  of  course,  the  courts,  exercising  the  power  of  judicial  review, 
who  would  come  to  handle  these  problems.  They  would  define  the  rights  that 
limited  legislative  power;  they  would  struggle  with  the  question  of  when 
laws  affecting  property  rights  were  regulations  and  when  they  were 
violations.  And  they  would  enforce  the  limits  on  the  states.  They  would 
determine  what  constituted  a  violation  of  the  obligation  of  contracts.  In 
short,  the  courts  would  handle  the  line-drawing  implicit  in  the  Madisonian 
conception  of  the  constitution.  The  liberal  conception  of  rights  divided 
the  world  into  public  and  private  spheres  bounded  by  those  rights.  The 
courts  were  to  define  the  boundaries  to  the  realms  government  could  not 
legitimately  enter. 

The  Madisonian  constitution  stopped  short  of  directly 
institutionalizing  the  conceptual  hierarchy  between  civil  and  political 
rights.  The  Constitution  of  1787  was  built  around  a  tension  between 
democracy  and  individual  rights.  Judicial  review  transformed  that  tension 
by  institutionalizing  the  supremacy  of  individual  rights.  It  consolidated 
the  Federalist  structure  of  power  and  carried  its  conceptual  underpinning  to 
its  logical,  institutional  conclusion.  But  the  consolidation  was  also  a 
subtle  transformation.  In  answering  questions  left  unresolved,  it  closed 
down  some  of  the  possibilities  left  open  in  1787.  When  judicial  review 
hardened  the  conceptual  hierarchy  into  an  institutional  one,  yet  one  more 
weight  was  cast  into  the  already  skewed  balance  between  property  and 
democracy. 

The  establishment  of  judicial  review  added  the  law-politics 
distinction  to  the  conceptual  foundation  of  American  constitutionalism. 

This  distinction  was  the  justification  for  the  courts'  authority  to  define 
the  limits  to  government.  As  it  was  formulated  in  the  first  several  decades 
of  the  new  republic,  the  distinction  entailed  the  claim  that  law  and 
politics  were  wholly  separate  spheres,  that  it  was  for  the  courts  to 
determine  the  line  between  them  and  that  some  of  the  most  important 
elements  of  republican  government  counted  as  law. 

The  power  of  the  Supreme  Court  to  draw  the  line  between  individual 
rights  and  legitimate  governmental  authority,  between  different  branches  of 
government,  and  between  the  state  and  federal  governments  was  not  clearly 
established  until  the  first  decades  of  the  nineteenth  century. the 
early  years,  the  Court  was  seen  as  so  unimportant  that  Washington  had 
trouble  finding  men  to  accept  positions  on  it.  The  transformation  of  the 
Court  into  the  powerful  institution  we  know  it  today,  took  place  in  the 
context  of  the  emergence  of  the  first  political  parties. 


Chapter  5-  55 


NEDELSKY 

06-02-89 


During  the  late  eighteenth  century,  basic  disagreements  raged  over  the 
shape  the  new  republic  should  take.  These  disagreements  were  not  perceived 
as  minor  policy  differences,  but  as  disputes  over  the  nature  of  government 
and  of  the  good  society.  It  turned  out  to  the  horror  of  all  that  neither 
the  legacy  of  the  Revolution  nor  the  new  Constitution  had  a  single, 
accepted  meaning.  Within  the  broad  confines  of  consensus  about  government 
by  consent,  the  existence  of  basic  rights,  and  even  commitment  to  the 
Constitution,  there  remained  differences  that  seemed  fundamental  and  thus 
heretical.  As  George  Haskins  put  it,  "the  factional  strife  of  the  late 
1790s  pitted  Republican  against  Federalist  to  the  point  that  each  group 
believed  that  the  other  was  bent  on  total  destruction  of  the  Union."®®  The 
Federalists  accused  the  Republicans  of  scheming  to  "introduce  a  new  order  of 
things  as  it  respects  moral s  and  politics,  social  and  ci vi 1  duties . "®®  The 
Republicans  accused  the  Federalists  of  trying  to  transform  the  republic  into 
a  monied  aristocracy.  These  conflicts  were  played  out  in  the  battle  between 
the  emerging  parties  --  a  battle  the  Republicans  appeared  to  have  won  in  the 
election  of  1800.  Jefferson's  victory  was  hailed  as  a  "Republican 
Revolution"  that  ended  the  Federalists'  control  of  the  Executive  and 
Congress . 

The  federal  judiciary  became  a  center  of  controversy  both  because  of 
substantive  disagreements  over  its  proper  nature  and  structure,  and  because 
it  was,  after  1800,  a  Federalist  stronghold  in  a  government  dominated  by 
Republicans.  The  Republicans  feared  that  the  "Federalist  Supreme  Court 
might  paralyze  the  government  for  partisan  purposes"®'  and  the  Federalists 
feared  a  systematic  attempt  to  destroy  the  independence  of  the  judiciary. 

The  response  of  the  Federalist  judiciary  was  brilliant  and  subtle.  The 
Jeffersonian  victory  had  taught  the  Federalists  that  they  could  not  control 
elected  offices  and  that  the  victory  of  1787  had  not  secured  the  foundations 
1  e  republic  from  democratic  threat.  The  courts  would  now  have  to  do 


The  Federalist  strategy  was  to  try  to  remove  the  most  fundamental  and 
most  threatened  issues  from  the  contested  political  realm  by  designating 
them  "law."  Law  would  include  the  rights,  rules  of  exchange,  and  structures 
of  government  necessary  for  the  market  republic  the  Federalists  envisioned. 
That  is,  the  basics  of  politics  would  be  called  law,  placed  securely  in  the 
hands  of  the  (Federalist)  judiciary,  and  insulated  from  the  shifting 
passions  of  democratic  legislatures.  Over  the  course  of  the  first  decades 
of  the  nineteenth  century  the  Marshall  Court  succeed  in  claiming  the  power 
to  do  so  and  giving  a  meaning  to  the  categories  of  law  and  politics  that 
made  that  power  seem  inevitable. 

This  achievement  involved  both  straightforward  shifts  in  judicial 
behavior  and  subtle  shaping  of  language  and  argument.  At  the  most  basic 
level,  the  judges  backed  away  from  overt  partisanship  in  ways  that  both 
protected  them  from  attack  and  reinforced  their  effort  to  stake  out  the 
territory  they  would  define  as  law.  For  example,  the  explicit  political 
rhetoric  that  had  been  common  on  the  Bench  became  unacceptable.  As  Haskins 
tells  us,  "the  delivery  of  political  speeches  in  the  course  of  charges  to 
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grand  juries  was  common,  especially  after  the  Revolution.  Such  charges  were 
regarded  as  an  appropriate  means  of  popular  education.  .  .  .  [But]  by  the 
last  decade  of  the  eighteenth  century  .  .  .  when  the  strife  between 
Federalist  and  Republican  factions  was  becoming  rampant,  these  preambles 
frequently  became  vehicles  for  harangues,  in  the  course  of  which  the 
presiding  judge  gave  full  vent  to  his  personal  party  feelings."89  The 
presumption  of  consensus,  upon  which  the  eighteenth  century  model  of  the 
judiciary  may  have  rested,  was  no  longer  tenable.98  The  theoretical 
problem  of  the  role  of  the  judiciary  in  a  divided  society  was  a  concrete 
threat  to  the  Federalists:  if  the  Federalist  judges  could  not  distinguish 
their  role  from  partisan  politics,  they  would  lose  their  positions  and  any 
hope  of  providing  a  bulwark  against  the  excesses  of  democracy.  Thus  when 
Justice  Chase  was  unsuccessfully  impeached  for,  among  other  things,  an 
improperly  political  jury  charge,  the  Federalists  responded  even  though  the 
impeachment  failed.  They  assailed  the  impeachment  as  an  attack  on  the 
independence  of  the  judiciary,  but  Chase  subsequently  moderated  his 


Another  form  of  the  effort  to  present  law  as  distinct  from  politics  was 
the  trial  of  Aaron  Burr.  Marshall's  interpretation  of  the  law  of  treason 
was  a  deliberate  and  convincing  effort  to  show  that  the  law  could  not  be 
used  to  prosecute  personal  or  partisan  vendettas.  More  obviously,  in  the 
Embargo  Act  cases,  the  Court  demonstrated  that  it  was  willing  to  uphold 
legislative  and  executive  acts  even  when  they  were  part  of  a  policy  of  which 
the  Federalists  vehemently  di sapproved.9^  More  subtly,  the  Court  also  used 
the  non-constitutional  and  private  law  cases  that  were  the  bulk  of  its  work 
to  establish  its  "legal"  authority.  It  not  only  navigated  around  volatile 
political  issues,  it  developed  convincing  and  useful  legal  doctrine.  For 
example,  the  Court  demonstrated  its  legal  competence  and  acumen  in  the 
complex  technicalities  of  maritime  law,  of  prize  insurance,  and  salvage 
cases.98  The  Court  thus  succeeded  in  establishing  a  claim  to  special  legal 
expertise,  which  supported  the  claim  to  special  competence  in  defining  what 
counts  as  law.  Not  surprisingly,  the  often  celebrated  "prudence"  of  the 
Marshall  Court  can  be  understood  in  the  same  context.  Marburv  v.  Madison 
is,  of  course,  the  classic  instance  of  avoiding  confrontation  in  the  course 
of  claiming  to  draw  a  line  between  law  and  politics: 


The  province  of  the  Court  is,  solely,  to  decide  on  the 
rights  of  individuals.  .  .  .  Questions  in  their  nature 
political,  or  which  are,  by  the  constitution  and  laws, 
submitted  to  the  executive,  can  never  be  made  in  this 
court.  .  .  .  Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  as  forming  the 
fundamental  and  paramount  law  of  the  nation,  and 
consequently,  the  theory  of  every  such  government  must 
be,  that  an  act  of  the  legislature,  repugnant  to  the 
constitution  is  void.  ...  It  is  emphatically  the 


Wnai  (.lie  law  id. 


department  to  say 


Chapter  5-  57 


NEDELSKY 

06-02-89 


A  less  familiar  example  is  Stuart  v.  Laird.96  in  which  the  Court 
backed  down  from  a  head-on  clash  with  the  Republican  legislature  over  the 
Judiciary  Act  of  1802.  The  Act  repealed  the  Federalists'  Judiciary  Act  of 
1801,  which  would  have  restructured,  strengthened  and  expanded  the 
jurisdiction  of  the  federal  judiciary.  Both  acts  were  highly  charged  in 
part  because  of  the  controversy  aroused  by  President  Adams'  last-minute 
appointment  of  sixteen  new  Federalist  judges  to  the  offices  created  by  the 
1801  Act.  The  Court  upheld  the  repeal  despite  plausible  arguments  about 
jurisdiction96  and  the  importance  of  the  1801  Act  for  the  Federalist 
program.  In  other  cases,  the  Court  found  ways  of  avoiding  contentious 
issues  in  selecting  the  basis  for  their  decisions.  For  example,  the 
politically  charged  issues  of  British  impressment  of  American  seamen  gave 
rise  to  suits  challenging  the  English  common  law  rule  "once  a  citizen, 
always  a  citizen."  This  rule,  used  to  justify  the  British  practice,  was 
opposed  by  Jefferson's  administration  at  the  executive  level.  When  the 
Court  faced  a  case  raising  the  expatriation  issue,  it  side-stepped  the 
common  law  rule  by  deciding  the  case  on  statutory  grounds.9'  More 


importantly,  in  United  States  v.  Hudson  and  Goodwin, 
was  not  within  the 
jurisdiction  in  common 


the  Court  held  that  it 
implied  power  of  the  federal  courts  to  exercise  criminal 


law  cases.  The  decision  to  interpret  their  poweryo 
as  excluding  this  jurisdiction  seems  to  have  been  an  astute  judgment  based 
on  the  general  political  consensus.99 


The  famed  prudence  that  these  cases  reveal  should  be  seen  as  part  of 
the  Court's  skill  in  creating  a  convincing  case  for  the  categories  it  was 
trying  to  establish.  The  cases  show  that  the  Court  had  important  political 
judgments  to  make  both  as  to  substantive  policy  (e.g.,  the  meaning  of 
treason)  and  who  should  set  that  policy  (e.g.,  the  legislature  should  define 
crimes),  and  that  it  made  the  judgments  with  sufficient  skill,  acumen  and 
good  sense  that  they  were  accepted,  and  accepted  as  "law".  The  definition 
of  the  boundaries  between  law  and  politics  is  a  crucially  important 
political  decision,  and  it  is  a  decision  that  the  Supreme  Court  successfully 
laid  claim  to  --  in  part  by  having  the  skill  and  judgment  to  avoid  being 
drawn  into  overtly  political  conflict. 


The  judicial  techniques  discussed  above  are  merely  the  elementary 
aspects  of  the  Court's  effort  to  carve  out  a  distinct  sphere  of  law.  It  was 
no  accident  that  the  Supreme  Court  undertook  this  effort  at  a  time  of  deep 
political  division.  By  the  early  1800s,  the  Federalist  solution  to  the 
problem  of  serious  differences  was  to  determine  the  areas  in  which  conflict 
was  tolerable  and  should  be  accepted  as  part  of  the  normal  course  of  events, 
and  those  which  needed  to  be  insulated  from  conflict.  The  former  would  be 
defined  as  politics  and  the  latter  as  law,  and  the  Court's  claim  to 
establish  such  categories  would  be  sustained  by  its  deference  and  tolerance 
with  respect  to  the  political  realm.  This  distinction  implied  another  set 
of  categories  that  have  continued  to  be  part  of  our  political  language:  the 
Marshall  Court  succeeded  in  tacitly  defining  some  political  issues,  values 
and  goods  as  "rights"  and  others  as  mere  "interests".  Rights  belonged  in 
the  realm  of  law  and  were  entitled  to  the  protection  of  the  courts,  while 
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interests  were  the  proper  subject  of  the  shifts  and  clashes  of  politics. 

One  might  think  from  these  descriptions  that  the  Court  defined  as 
"political"  those  issues  that  were  contested  and  as  "law"  those  that  rested 
on  deep  consensus.  In  fact,  the  insulation  of  the  "law"  was  necessary  for 
those  issues  that  were  both  fundamental  to  the  new  republic  (as  the 
Federalists  saw  it)  and  likely  to  be  threatened.  The  problem  that  judicial 
review  and  its  law-politics  distinction  had  to  solve  was  that  in  the 
absence  of  consensus  on  fundamental  issues,  the  very  foundation  of  the 
republic  could  be  shaken  by  the  political  process.  As  John  Marshall  put  it, 
"the  wild  and  enthusiastic  democracy  ...  of  that  [earlier]  day  .  .  . 
brought  annually  into  doubt  principles  which  I  thought  most  sound  .  .  . 

[and]  proved  that  everything  was  afloat,  and  that  we  had  no  safe  anchorage 
ground."100 

The  threat  to  basic  principles  came,  as  both  Marshall  and  the  Framers 
had  seen,  not  primarily  from  faithless  legislators,101  but  from 
"enthusiastic  democracy",  from  legislative  programs  reflecting  an 
alternative  (and  to  the  Federalists,  dangerously  misguided)  vision  of 
society  and  politics,  or  at  least,  alternative  policies  that  threatened  the 
foundations  of  the  system.  The  rise  of  the  party  divisions  suggested  that 
the  multiplicity  of  clashing  interests  could  not  be  relied  on  to  neutralize 
each  other  sufficiently  to  insulate  the  fundamentals  from  attack.  On  the 
contrary,  the  political  system  seemed  to  be  dividing  along  lines  which  botn 
sides  perceived  to  be  fundamental.  The  only  safe  anchorage  from  such 
divisions  was  an  institution  that  could  define  itself  and  its  sphere  of 
competence  as  non-political.  If  the  people  and  their  representati ves  could 
not  be  relied  upon  to  recognize  and  respect  the  foundations  of  a  commercial 
republic,  then  those  foundations  should  be  removed  from  the  realm  of 
political  conflict  and  change. 

The  Court  could  not  have  succeeded  in  such  an  undertaking  in  the 
absence  of  some  general  consensus  on  the  values,  structures,  and  rules  it 
wanted  to  define  as  fundamental  and  inviolable.  Everyone  agreed  that 
property  was  a  fundamental  right,  although  there  were  serious  differences 
over  what  constituted  violations  of  property  rights.  Property  was  thus  a 
perfect  issue  around  which  to  build  judicial  review:  it  was  a  widely  shared 
value;  its  meaning  was  contested;  and  the  Federalists  thought  the  correct 
meaning  was  essential  for  the  republic.  The  definition  and  protection  of 
property  therefore  became  a  central  part  of  the  Court's  efforts  to  establish 
a  "rule  of  law"  protected  from  the  vagaries  of  politics. 

Property  and  contract  disputes  directly  raised  questions  concerning  the 
basic  terms  of  entitlement  and  exchange.  The  cases  of  the  early  years  show 
that  the  Marshall  Court  successfully  claimed  authority  to  set  those  terms, 
and  set  them  in  accordance  with  the  Federalist  vision.  The  most  important 
assertion  of  the  Court's  authority  to  define  property  at  the  constitutional 
level  was  of  course  FI  etcher  v.  Peck10S  in  which  the  Court  denied  the  power 
of  the  Georgia  legislature  to  revoke  state  land  grants.  Fletcher  involved 
extensive  bribery  of  the  legislature  and  presented  a  clear  case  of  faithless 
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legislators.  The  Court,  however,  avoided  consideration  of  the  motives  of 
the  legislature  and  the  accompanying  political  controversy.  Instead,  the 
Chief  Justice  raised  the  spectre  of  legislative  injustice  by  popular 
mandate: 

[T] he  framers  of  the  constitution  viewed,  with  some 
apprehension,  the  violent  acts  which  might  grow  out  of 
the  feelings  of  the  moment;  and  .  .  .  the  people  of  the 
United  States,  in  adopting  that  instrument,  have 
manifested  a  determination  to  shield  themselves  and 
their  property  from  the  effects  of  those  sudden  and 
strong  passions  to  which  men  are  exposed.  The 
restrictions  on  the  legislative  power  of  the  states  are 
obviously  founded  in  this  sentiment  .  . 

Marshall  asserted  the  power  of  the  Court  to  limit  legislative  interference 
with  vested  rights  on  the  basis  of  the  contract  clause,  while  Justice 
Johnson  did  so  in  reliance  on  "the  reason  and  nature  of  things. 

The  Court  used  the  power  of  judicial  review  in  this  case  and  others 
like  it  in  order  to  define  and  assert  the  fixed  principles  it  hoped  to  set 
as  limits  to  legislative  action.  In  doing  so,  the  Court  built  upon  the 
general  acceptance  of  the  sanctity  of  property,  but  gave  that  general  sense 
the  particular  meaning  the  Federalists  considered  necessary  to  a  stable 
market  economy  and  to  a  free  and  secure  society. 

The  judicial  foundation  of  the  commercial  republic  lay  not  only  in 
constitutional  cases.  Herbert  Johnson  shows  this  in  his  useful  survey  of 
the  cases,  from  commercial  law  to  public  lands  policy,  though  which  the 
Court  defined  basic  terms  of  exchange,  of  property  rights,  and  of  the 
boundaries  to  the  legislatures'  authority  to  interfere  with  either. One 
remarkable  case  is  Huidekoper's  Lessee  v.  Douglass,  which  involved  land 
distributions  of  the  Pennsylvania  legislature  that  were  subject  to  ambiguous 
settlement  requirements.  Invoking  the  private  law  of  contract  against 
Pennsylvania,  Chief  Justice  Marshall  found  that  the  common  law  principle  of 
equitable  estoppel  barred  legislative  action  that  called  into  question  the 
preexisting  title  of  a  large  land  company.  Thus,  Johnson  points  out,  in 
both  private  law  and  constitutional  cases  the  Court  pursued  a  common  object 
--  denying  the  states  the  power  to  define  property. 

FI  etcher  thus  shares  with  Huidekoper  the  common  theme 
that  the  American  States,  when  dealing  with  property 
rights,  were  bound  by  an  internal  law  --  a  common 
constitutional  limitation  --  that  was  independent  of  any 
federal  jurisdiction  or  the  operation  of  the  supremacy 
clause  of  the  federal  Constitution.  There  was,  as  the 
Chief  Justice  mentioned  in  FI  etcher,  a  commonality  of 
property  rule  which,  at  the  very  least,  prevented 
legislative  takings  without  compensation....  Marshall 
referred  not  to  federal  1  aw  but  to  a  common  American  1  aw 
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of  property  and  constitutional  limitations.-^ 

By  building  on  the  idea  of  a  common  law  of  property,  the  Court  not  only 
expanded  the  scope  of  its  power  to  control  legislatures,  it  justified  this 
power  by  a  convincing  claim  to  special  competence.  Property  rights,  though 
clearly  an  important  political  issue,  were  also  entitlements  long  defined  by 
the  common  law.  If  determinations  had  to  be  made  about  what  constituted 
infringements  of  such  rights,  who  could  better  make  them  than  the 
traditional  expositors  of  the  common  law,  the  courts?  With  property  as  one 
of  the  chief  subjects  of  judicial  review,  the  Court  could  call  upon  the 
traditions  of  the  common  law  to  support  their  assertion  that  the  issues  at 
hand  were  fundamentally  legal,  not  political.  The  definition  of  property 
rights  in  both  private  and  constitutional  cases  thus  served  the  double 
purpose  of  securing  the  foundations  for  a  commercial  republic  and  justifying 
the  claim  that  those  foundations  were  neutral,  nonpolitical,  and  properly 
entrusted  to  the  courts. 

The  unstated  question  of  who  was  to  define  rights  and  otherwise  draw 
the  boundaries  entailed  in  the  Madisonian  vision  was  thus  answered,  without 
admitting  it  as  an  open  question.  But  it  would  be  misleading  to  suggest 
that  judicial  review  actually  resolved  the  problem  of  how  to  draw  those 
lines.  The  problem  of  the  status  of  property  rights,  for  example,  continued 

to  be  played  out  in  Supreme  Court  cases.  Calder  v.  Bull,  for  example  is 

famous  for  Chase's  ringing  assertion  of  natural  rights  as  limits: 

There  are  certain  vital  principles  in  our  free 
republican  governments  which  will  determine  and  overrule 
an  apparent  and  flagrant  abuse  of  legislative  power.  .  . 

.  [For  instance,]  a  law  that  takes  property  from  A,  and 
gives  it  to  B.  It  is  against  all  reason  and  justice 
for  a  people  to  intrust  a  legislature  with  such  powers; 

and,  therefore,  it  cannot  be  presumed  that  they  have 

done  it.107 

These  lines  have  been  quoted  for  almost  two  hundred  years  whenever  the 
Court,  or  anyone  else,  wanted  to  demonstrate  that  property-rights-as-1 imits 
is  an  integral  part  of  our  constitutional  system.  But  Chase's  opinion  also 
includes  a  less  well-known  statement  of  the  positive  nature  of  property  law 
(virtually  every  text  book  that  reprints  Calder  edits  out  this  section): 

It  seems  to  me,  that  the  right  of  property,  in  its 
origin,  could  only  arise  from  compact  express,  or 
jmfilied,  and  I  think  it  the  better  opinion,  that  the 
right,  as  well  as  the  mode,  or  manner,  or  acquiring 
property,  and  of  alienating  or  transferring,  inheriting, 
or  transmitting  it,  is  conferred  by  society  .  .  .  and 
is  al ways^bject  to  the  rules  prescribed  by  positive 
1  aw ... 
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Chase  did  not  try  to  integrate  these  two  points.  Are  we  to  infer  that  no 
legislature  can  take  property  from  A  and  give  it  to  B,  but  the  legislature 
can  determine  what  counts  as  property?  Can  it  also  change  what  counts  as 
property?  We  know  that  what  counts  as  "taking"  property  has  been  the 
subject  of  jurisprudential  debate  from  the  start.  The  courts  have  claimed 
this  as  their  prerogative,  but  have  come,  in  practice,  to  defer  to  the 
legislatures.  The  "takings"  issue  is,  of  course,  just  the  most  obvious  form 
of  the  unresolved  question  of  when  governmental  action  is  part  of  the 
necessary  regulation  of  property  and  when  it  is  a  violation  of  property 
rights.  The  answers  have  varied,  but  no  clear,  principled  basis  for  the 
solutions  has  emerged  despite  almost  two  centuries  of  effort.  What  the  rise 
of  judicial  review  did  resolve  was  that  these  line  drawing  problems,  which 
lie  at  the  heart  of  the  Constitutional  framework,  will  be  decided  by  the 
courts  --  with  the  illusion  of  certain  answers  decided  by  fixed  principles  - 
-  rather  than  by  the  more  public  forums  of  debate  --  with  overt 
fluctuations,  uncertainty,  and  clashing  interests. 

By  1800  the  Federalists  had  reason  to  be  worried  about  the  republic 
they  thought  they  had  established  in  1787.  The  rules  of  justice,  the 
foundations  of  the  commercial  republic,  and  the  structures  necessary  to 
secure  them,  were  all  under  attack.  Something  more  was  needed  if  the  basic 
Federalist  vision  was  to  take  hold.  Judicial  review  and  the  law-politics 
distinction  provided  the  answer.  This  paired  idea  and  institution 
constituted  the  culmination  of  the  Federalist  understanding  of  politics  -- 
an  understanding  based  on  the  priority  of  civil  rights  and  shaped  by  a 
distrust  of  the  people.  Judicial  review  was  also,  as  I  indicated  at  the 
outset,  the  consolidation  of  the  Federalist  solution  outlined  in  the 
Constitution.  The  Court  successfully  placed  the  very  structure  of 
government  in  the  category  of  law,  and  thus  in  the  domain  of  the  court.  In 
a  brilliant  slight  of  hand,  Marshall  argued  that  since  the  Constitution  was 
fundamental  law,  and  courts  interpreted  law,  the  interpretation  of  the 
Constitution  belonged  to  the  Court.  This  subtle  confusion  of  categories  of 
law  sustained  the  claim  that  the  political  structure  itself  --  the 
boundaries  to  the  powers  of  government,  among  departments,  between  States 
and  the  Federal  government,  and  between  government  and  the  people  --  should 
be  thought  of  as  law.  The  structure  was  the  Federalists'  solution  to  the 
problem  of  democratic  excess.  The  categories  of  law  and  politics  would  now 
insulate  the  structure  itself  from  the  realm  of  democratic  politics,  and  in 
so  doing  would  subtly  change  that  structure.  Judicial  review  added  one  more 
level  of  protection  between  the  fundamentals  of  the  system  and  the  popular 
political  process.  Moreover,  by  identifying  those  fundamentals  as  law,  it 
gave  them  an  enforceable  primacy  over  the  political  process. 

Equally  important,  the  exercise  of  judicial  review  provided  an 
authoritative  statement  of  the  categories  and  hierarchies  of  values 
underlying  the  constitutional  structure.  The  Court's  opinions  gave  an 
official  articulation  and  justification  of  the  non-majori tari an  values  on 
which  the  system  was  based,  of  the  existence  of  rights  and  substantive 
values  that  set  limits  to  the  democratic  process.  The  Court  defined  those 
limits,  both  by  its  actions  and  its  rhetoric,  in  terms  that  accorded  to 
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courts,  the  least  democratic  branch,  the  power  to  define  the  scope  of 
politics-  In  doing  so,  it  dramatically  narrowed  that  scope.  The  very 
issues  that  had  been  the  subject  of  intense  and  productive  political  debate 
since  the  Revolution  --  basic  rights,  the  structure  of  government,  and  the 
rules  of  property  necessary  for  justice  and  for  economic  freedom  and 
prosperity  --  were  now  to  be  removed  from  the  realm  of  politics. 

There  is  more  at  stake  here  than  the  unquestionably  important  insight 
into  majority  tyranny.  One  need  not  be  dedicated  to  simple  majori tari ani sm 
to  be  concerned  by  the  implications  of  the  law-politics  distinction.  When 
an  issue  is  designated  as  law,  it  is  insulated  not  only  from  the  clashes  of 
politics,  but  from  the  attention  of  public  debate.  First,  the  language  of 
the  law  is  inaccessible  in  its  technicality.  More  importantly,  it  is  the 
language  of  individual  rights,  of  neutral,  immutable  principles.  It  hides 
the  assumptions,  values,  and  judgments  about  the  nature  of  the  good  society 
which  underlie  the  conception  of  rights.  It  obscures  the  decision  to 
designate  some  issues  as  rights  and  others  as  mere  interests.  The  language 
of  law  takes  these  assumptions  as  given  and  replaces  debate  on  them  with  the 
fine  points  of  rule  application. 

The  nature  of  contractual  obligation  was,  for  example,  to  be  defined  by 
the  courts,  not  publicly  debated  in  terms  of  the  kind  of  society  or  economy 
the  people  would  like  their  legal  rules  to  foster.  The  definition  of  the 
obligation  of  contract  or  of  the  rights  of  property  in  fact  reflects 
judgments  about  the  nature  of  freedom  and  justice,  about  the  good  society, 
and  about  what  sorts  of  values  a  government  can  and  should  foster.  But  the 
language  of  law  in  which  these  issues  are  cast  suggests  that  our  system  is 
preoccupied  with  individual  rights  and  makes  few  pretensions  to  the  public 
good  beyond  the  security  of  those  rights.  In  fact,  the  establishment  of 
judicial  review  transferred199  to  the  courts  the  basic  political  judgments 
inherent  in  competing  conceptions  of  rights. 

The  development  of  the  categories  of  law  and  politics  show  the  ways  in 
which  the  Federalist  judiciary  succeeded  in  transforming  one  side  of  a 
serious  ideological  debate  into  "the  rule  of  law."  The  place  of  commercial 
values  in  the  society,  the  scope  of  the  power  of  democratic  legislatures, 
the  form  of  the  development  of  public  lands,  the  importance  of  local  control 
vs.  national  power,  the  definition  of  the  basic  terms  of  exchange  and 
entitlement,  were  all  claimed  to  be  in  the  domain  of  the  Court.  And  they 
were  all  resolved  according  to  the  Federalist  vision  of  the  commercial 
republic.  The  political  judgments  underlying  these  contested  issues  were 
submerged  in  the  neutral  language  of  the  law.  In  short,  the  division 
between  law  and  politics  not  only  secures  the  foundations  of  the  system  from 
majoritarian  disruption,  it  insulates  basic  political  issues  from  public 
debate  and  analysis. 

Finally,  the  designation  of  an  issue  as  law  obscures  questions  of  class 
or  social  conflict.  In  the  debates  over  the  Constitution,  the  language  of 
class  was  clear  and  explicit:  fears  of  aristocracy  on  the  one  hand  and  the 
unjust  designs  of  the  propertyless  on  the  other.  Again,  in  the  conflict 
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between  the  Federalists  and  Republicans,  accusations  of  aristocracy  and 
Jacobinism  were  hurled  with  all  the  vigor  of  the  orthodox  charging  heresy. 

It  may  be  that  it  was  especially  important  to  redefine  as  law  those  issues 
over  which  class  antagonism  was  seen  as  particularly  threatening.  Thus,  for 
example,  the  protection  of  property  rights  was  cast  in  the  language  of  the 
nature  of  free  government  and  universal  rights,  rather  than  conflicting 
class  interests.  The  successful  transformation  of  contested  issues  into  the 
terms  of  law,  and  the  narrowing  of  the  sphere  of  politics  that 
transformation  entailed,  may  be  part  of  the  reason  the  language  of  class 
dropped  out  of  mainstream  political  debate. 

I  am  not  suggesting  that  the  development  of  the  categories  of  law  and 
politics  was  arbitrary,  cynical,  or  self-serving  in  any  narrow  way.  On  the 
contrary,  my  point  is  that  this  development  was  a  logical  (though  contested 
and  not  inevitable)  extension  of  the  Federalist  conception  of  politics.  It 
was  based  on  a  deep  belief  in  the  existence  of  basic  rights,  on  a  serious 
commitment  to  a  particular  vision  of  the  new  republic,  and  on  rational  fears 
that  unconstrained  democracy  would  threaten  both.  While  this  conception  of 
politics  contains  important  insights  into  the  problems  of  democracy,  it  is 
also  narrow  and  in  some  ways  pernicious  and  misleading.  It  led  at  the 
outset  to  a  structure  of  institutions  that  would  undermine  participatory 
democracy,  and  it  culminated  in  categories  of  law  and  politics  designed  to 
remove  basic  issues  from  popular  understanding,  debate,  and  control.  The 
consequences  have  not  just  been  an  undemocratic  allocation  of  decision¬ 
making  power,  but  a  limitation  in  our  tradition  of  political  thought. 


VII.  AFTERWORD 

I  close  this  chapter  with  some  clarifications  about  the  meaning  of  its 
basic  claims.  The  claim  that  the  Federalists  won  does  not  mean  that  their 
Constitution  completely  or  immediately  determined  the  system  of  government 
in  America,  and  the  claim  that  the  Constitution  was  Madisonian  does  not  mean 
that  the  political  system  implemented  under  the  Constitution  is  exactly  what 
Madison  wanted. 

The  Federalist  vision  was  embodied  in  the  Constitution  and  proclaimed 
and  enforced  through  judicial  review,  but  those  achievements  did  not 
suppress  all  competing  visions  or  foreclose  all  avenues  of  conflict.  In  the 
early  years  of  the  republic  there  continued  to  be  active  debate  over  the 
appropriate  forums  for  political  deliberation  and  conflict.  Some  of  the 
contested  forums  have  been  submerged  and  others  have  become  lasting  parts 
of  our  political  system.  For  example,  the  issue  of  the  proper  role  of  the 
people  in  politics  became  a  heated  subject  of  debate  in  the  1790's  in  the 
opposition  to  Jay's  treaty  with  Great  Britain.  That  treaty  had  crystallized 
the  conflict  over  the  reaction  to  the  French  Revolution  and  the  problem  of 
the  relations  the  new  nation  should  have  with  two  great  powers  in  conflict 
with  one  another,  France  and  England.  When  town  meetings  passed  resolutions 
on  the  Jay  treaty  and  societies  formed  to  "associate,  in  order  to  compare 
and  consolidate  their  opinion  on  those  subjects  and  .  .  .  convince  their 
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public  agents,  that  the  minds  of  the  people  were  not  with  them,"110  the 
Federalists  opposed  those  forms  of  public  deliberation  as  tending  to 
"popularize"  American  politics.  Their  argument  was  that  the  true 
representatives  of  the  American  people  were  the  elected  representatives,  not 
self-selected  minorities  purporting  to  speak  for  the  people.111  The 
Federalists  seem  finally  to  have  prevailed  on  the  subordination  of  local, 
popular  forums  of  deliberation,  but  this  subordination  was  not  the  immediate 
consequence  of  the  implementation  of  the  Constitution.  (And  one  can  still 
hear  this  argument  in  the  context  of  "interest  groups"  and  administrative 
agencies. ) 

More  importantly,  the  conflicting  visions  of  the  republic  continued  to 
be  played  out  in  competing  political  parties.  The  emergence  of  a  party 
system  was  unanticipated  by  the  Framers.  Indeed  it  was  virtually 
unanimously  considered  anathema  to  a  good  republic  because  parties  were 
equated  with  faction.  The  institutionalization  of  political  conflict  in 
parties  became  a  basic  part  of  our  political  system  that  was  not  part  of  the 
Federalists'  design. 

The  Federalist  Constitution  also  did  not  immediately  determine  the 
nature  of  the  government  established  under  its  framework.  "To  the  extent 
that  the  Federalists  favored  genuine  centralization,  they  won  a  major  battle 
in  1787-88  only  to  lose  the  war  by  1801 . " 1 1 ^  yhe  actual  practice  of 
nineteenth  century  government  reflected  more  local ist  than  centralist 
sentiment.11^  By  the  twentieth  century  the  power  of  the  federal  government 
had  the  scope  the  Federalists  had  envisioned,  but  of  course  the  Civil  War 
had  intervened  with  its  ensuing  constitutional  amendments.  The  Federalists 
won  a  victory  that  was,  in  the  end,  lasting  because  our  political  system 
developed  around  the  structure  provided  by  the  Constitution,  both 
institutionally  and  conceptually.  But  that  structure  was  not  magically 
self-implementing  nor  was  it  the  only  force  operating  in  American  politics. 

Although  our  Constitutional  framework  is  Madisonian,  I  think  Madison 
wanted  a  better  republic  than  we  got.  He  wanted  the  rights  of  persons  as 
well  as  property  to  be  respected;  he  did  not  want  the  wealthy  to  be  able  to 
use  the  government  to  pursue  their  own  self-interest  at  the  expense  of 
others.  He  wanted  a  better  balance  among  the  competing  rights  of 
participation,  persons  and  property  than  the  Constitution  produced.  His  own 
solutions,  however,  generated  the  imbalance  that  he  was  dismayed  by  in  the 
1790s  and  that  has  remained  a  problem  of  American  politics  ever  since. 

The  Constitution  did  succeed  in  achieving  Madison's  goals,  largely  by 
the  means  he  advocated,  but  not  in  ways  consistent  with  his  highest 
aspirations--because  his  own  solutions  were  not  capable  of  meeting  those 
aspirations.  The  Constitution  did  not  just  rely  on  the  multiplicity  of 
factions  of  an  extended  republic.  It  relied  on  the  elite  in  office  and  the 
constraint  of  the  political  power  of  the  people.  Even  as  Madison  had 
envisioned  it,  the  conception  of  the  public  good  of  the  elite  in  office 
would  have  their  self-interest  built  into  it.  And  (as  he  had  not 
envisioned)  his  institutions  would  also  give  them  the  power  simply  to  pursue 
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their  self-interest.  The  unresolved  relation  of  the  public  good  and  private 
interest  worked  in  the  interest  of  the  few.  The  capacity  of  ordinary  people 
to  protect  their  interests  or  develop  alternative  conceptions  of  the  public 
good  was  limited  by  their  lack  of  access  to  public  office.  The  Supreme 
Court's  official  proclamation  of  a  property  centered  vision  of  justice  and 
the  public  good  made  it  more  difficult  for  the  people  to  imagine 
redefinitions  of  property,  justice  or  the  public  good.  And  finally  a 
system  whose  presupposition  is  that  ordinary  people  are  not  really  competent 
in  public  affairs  generates  a  political  culture  that  does  not  encourage 
people's  capacity  to  act  in  their  own  interest  or  to  try  to  develop  their 
own  conception  of  the  public  good. 

Some  of  these  means  of  protecting  property  and  securing  a  Madisonian 
conception  of  justice  and  the  public  good  were  consistent  with  Madison's 
highest  values;  but  the  government  they  added  up  to  was  not.  It  could  not 
equally  secure  the  rights  and  interests  of  the  propertyless  or  their 
capacity  to  have  their  voices  heard  in  public  affairs.  Madison  had  been 
blind  to  the  weaknesses  of  his  system,  but  when  they  bore  fruit  in  the 
Washington  administration,  he  parted  company  with  the  Federalists.  For 
example,  in  the  debate  over  the  redemption  of  depreciated  government 
securities,  he  took  the  side  of  "equity  and  humanity"  against  those  who 
emphasized  the  rights  of  property.  He  thought  Hamilton's  plan  to  pay  the 
full  value  to  the  current  holders  would  benefit  wealthy  speculators  and 
ignored  the  interests  of  the  original  holders  who  had  been  forced  by  the 
government  to  take  them  in  payment  and  had  had  to  sell  them  at  depreciated 
values  out  of  need.  Madison  found  it  hard  to  articulate  why  the  arguments 
about  property  rights  and  security  of  transactions  were  inadequate,  but  he 
knew  that  the  least  advantaged  would  bear  the  greatest  burden.  He  ended  up 
arguing  that  in  questions  of  areat  and  unusual  morality  "the  heart  was  a 
better  judge  than  the  head."**4  The  sort  of  protection  of  the  propertied 
Hamilton  had  in  mind  was  not  the  equal  protection  of  the  rights  of  persons 
and  property  Madison  had  aspired  to.  While  he  never  dissociated  himself 
from  the  Constitution  that  had  given  rise  to  these  problems,  he  dissociated 
himself  from  the  Federalists  who  gave  effect  to  the  advantages  the 
Constitution  accorded  to  the  propertied.  He  allied  himself  with  Jefferson 
whose  commitment  to  the  interests  and  the  participation  of  the  people  was 
far  stronger  than  that  embodied  in  the  Constitution. 

The  Jeffersonians  won  in  1800,  but  the  Federalists'  Constitution 
endured  and  brought  with  it  not  Madison's  highest  aspirations,  but  the 
weaknesses  of  his  design.  The  Constitution  generated  a  government  that 
worked  not  as  Madison  had  hoped,  but  very  largely  he  ought  to  have  expected, 
if  he  had  been  able  to  acknowledge  the  consequences  of  his  own  conceptual 
framework  and  the  institutions  designed  to  implement  it. 

Finally,  Wilson  gives  us  another  angle  on  understanding  why  the 
Constitution  is  properly  described  as  Madisonian  even  though  it  was  not  all 
Madison  hoped  for.  As  we  shall  see  more  fully  in  the  following  chapter,  the 
Constitution  not  only  embodied  Madison's  institutional  solutions,  it  was 
designed  to  solve  his,  not  Wilson's,  conception  of  the  problem  of  republic 
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government.  When  we  look  at  Wilson's  vision  of  republican  government,  we 
can  imagine  the  difference  it  would  have  made  if  he  had  been  able  to 
persuade  the  convention  to  turn  their  collective  talents  to  creating  a 
constitution  that  would  embody  his  vision  of  a  participatory  republic.  But 
that  was  not  their  project.  Madison  literally  set  the  agenda  for  the 
Convention, “5  as  wen  as  effectively  formulating  its  dominant  concerns. 

The  Framers'  objectives  and  their  product  were  very  largely  Madisonian  in 
conception,  and  Wilson  helps  us  see  the  importance  of  that  conceptual 
framework.  He  makes  us  ask  the  right  questions,  and  lets  us  see  how  those 
questions  are  generated  by  one  framework  and  virtually  precluded  by  another. 

The  Constitution  of  1787  did  not  instantly  implement  its  vision,  nor 
fix  it  in  stone.  Institutions  change,  but  those  changes  are  shaped  and 
channeled  by  the  underlying  conceptual  framework.  Ideas  change,  but  our 
collective  capacity  to  envision  alternative  frameworks  is  constrained  by  the 
institutions  we  live  with.  The  Federalists'  victories  set  in  place  a  form 
of  constitutionalism  whose  institutions  and  conception  were  largely 
Madisonian. 
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1.  Of  course,  part  of  the  issue  is  that  Madison  did  not  perceive  the 
propertied  as  a  single  class. 

2.  To  Thomas  Jefferson,  August  8,  1791,  Writings.  6:58-59. 

3.  "If  a  faction  consists  of  less  than  a  majority,  relief  is  supplied  by 
the  republican  principle  which  enables  the  majority  to  defeat  its 
sinister  views  by  regular  vote"  (The  Federalist.  No. 10).  He  was 
confident  that  the  result  was  that  "where  the  power,  as  with  us,  is  in 
the  many,  not  in  the  few,  the  danger  cannot  be  very  great  that  the  few 
will  be  favored"  (To  Thomas  Jefferson,  October  17,  1788  in  Meyers,  p.  209). 


5.  That  was  not,  of  course,  the  sole  purpose  of  Madison's  plan,  but  every 
institution  was  designed  with  that  problem  in  mind. 

6.  Exceptions  are  the  first  clause,  the  slavery  compromise,  preventing 
congress  from  limiting  importation  until  the  1808,  and  what  may  be 
described  as  basic  terms  of  tax  policy:  no  capitation  or  direct  tax 
except  in  proportion  to  the  census  and  no  tax  on  articles  exported  from 
any  state.  The  prohibition  of  granting  of  titles  of  nobility  may  be 
seen  as  both  a  matter  of  republican  policy  and  a  protection  against  the 
abuse  of  power  by  legislators. 

7.  The  Senate  was  not,  of  course,  what  either  Madison  or  Morris  had 
wanted.  It  did  not  represent  property  as  such,  as  Madison  advocated, 
nor  was  it  Morris's  aristocratic  preserve  of  the  propertied.  Most 
importantly,  senators  were  to  be  appointed  by  the  state  legislatures 
with  equal  representation  for  each  state.  The  reasons  for  this  design 
(which  both  Madison  and  Morris  opposed)  had  to  do  primarily  with  the 
relative  power  of  large  and  small  states  and  the  role  of  state 
governments  in  the  new  federal  system.  While  the  need  to  check  the 
folly  and  injustice  of  the  people  was  not  the  concern  lying  behind  the 
design,  it  was  widely  agreed  that  the  smaller  senate  would  be  a  more 
elite  body  than  the  house  and  capable  of  providing  the  necessary  check. 
The  Federalist,  No.  62  provided  a  half-hearted  defense  of  the 
selection  and  representation  of  the  senate  and  then  went  on  to  a 
lengthy  explanation  of  the  advantages  of  a  small  body  with  a  long 
term. 

8.  This  special  all-encompassing  usage  is,  however,  strikingly  absent  in 
Wi 1  son . 
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10.  I  say  painful  because  the  issue  of  slavery  was  at  least  an 
uncomfortable  one  even  for  those  who  were  prepared  to  provide 
protection  for  the  institution,  Madison  for  example.  And,  of  course, 
as  it  is  now  trite  to  note,  the  Framers  expressed  their  unease  by 
avoiding  the  use  of  the  word  slavery  in  the  Constitution. 

11.  The  Federalist.  No.  10,  p.  59. 

12.  To  Edmund  Randolph,  January  10,  1788,  Writings,  5:  79.  The  proposed 
Constitution  was  the  particular  subject  he  was  referring  to. 

13.  The  Federalist.  No.  58. 

14.  The  Federalist,  No.  10. 

15.  Farrand,  2:  53. 

16.  Unhappy  state!  Where  talents  excite  Envy  instead  of  inspiring 
Respect,  where  Defamation  is  the  Reward  of  Merit,  where  Virtue  meets 
the  need  of  Folly,  where  it  is  dangerous  to  deserve  and  public  Honors 
exclusively  bestowed  on  worthless  Minions  become  the  true  and 
indefeasible  Titles  to  Contempt.  ("Oration  on  Wealth,"  GMC,  date  and 
occasion  unknown.)  The  context  for  this  outcry  was  an  oration  on  the 
love  of  wealth,  in  which  he  argued  that  "there  is  an  amiable  Infirmity 
which  may  excuse"  those  who  have  turned  their  energies  to  material 
gain:  "Shall  we  not  rather  pity  than  blame  the  Being  who  glows  with  a 
love  of  Fame  but  is  cramped  and  shackled  by  the  social  institutions  of 
a  Country  which  leaves  no  Road  to  Distinction  except  through  the 
Regions  of  Plutos?"  Ibid. 

17.  Morris  spoke  of  the  "high  haughty  and  noble  spirit  which  prizes  Glory 
more  than  Wealth  and  holds  Honor  dearer  than  life."  This  spirit  (in 
which  national  greatness  was  to  be  found)  was  "high  --elevated  above 
all  low  and  vulgar  considerations.  It  is  haughty  --  Despising  whatever 
is  little  and  mean  whether  in  Character  Council  or  Conduct.  It  is 
generous  --  granting  freely  to  the  weak  and  to  the  indigent  Protection 
and  Support.  It  is  noble  --  Dreading  Shame  and  Dishonor  as  the 
greatest  Evil  esteeming  Fame  and  Glory  beyond  all  things  human." 
(Oration,  GMC,  date  and  occasion  unknown.)  One  may  allow  for  a  certain 
amount  of  high-flown  language  here  for  oratorical  purposes.  But  I 
think  Morris  took  these  noble  (aristocratic)  ideals  very  seriously.  On 
the  importance  of  the  love  of  fame  for  the  founders  see  the  title 
essay  in  Douglas  Adair's  Fame  and  the  Founding  Fathers,  ed.  Trevor 
Colbern,  (New  York,  1974).  One  of  Adair's  comments  is  particularly 
helpful  in  understanding  the  effect  Morris  expected  this  love  of  fame 
to  have  on  the  men  of  the  upper  class:  "'The  love  of  fame  the  ruling 
passion  of  the  noblest  minds'  (Hamilton)  thus  transmuted  the  leaden 
desire  for  self  aggrandizement  and  personal  reward  into  a  golden 
concern  for  public  service  and  the  promotion  of  the  commonwealth  as  the 
means  to  glory."  I  think  this  helps  to  explain  the  transformation 
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Morris  expected  in  men  who  would  be  senators  for  life  --  from  men 
inclined  to  oppress  the  poor  to  wise  and  sagacious  men  who  would  guard 
against  encroachments  on  all  sides. 

18.  Farrand,  1:  512. 

19.  Morris,  as  I  noted  earlier,  thought  of  the  elite  as  drawn  from  the 
well-off  propertied  class.  But  it  is  important  to  remember  that 
Morris,  like  Madison  and  his  other  fellow  Federalists,  did  not  see 
classes  as  having  a  fixed  composition.  They  wanted  and  expected  men  to 
move  from  one  class  to  another  according  to  their  ability.  It  was  not 
a  man's  class  origins,  but  his  class  membership  that  was  relevant  to 
his  role  in  government. 

20.  On  the  issue  of  the  nobility  of  republican  government  see  Thomas  L. 
Pangle,  "The  Federalist  Papers'  Vision  of  Civic  Health  and  the 
Tradition  Out  of  Which  that  Vision  Emerges,"  Western  Political 
Quarterly  39  (1986):  577-602. 

21.  Farrand,  2:  124. 

22.  In  discussing  the  Madisonian  solution,  Martin  Diamond  says  that  "the 
mass  will  be  fragmented  into  relatively  small  groups,  seeking  small 
immediate  advantages  for  their  narrow  and  particular  interests."  He 
does  not  give  examples  of  these  interests  but  he  goes  on  to  say  that 
"...the  lowly... must  feel . . . sangui ne  about  the  prospects  of  achieving 
limited  and  immediate  benefits.  And  "the  gains  must  be  real..."  But 
from  Madison's  perspective  these  gains  must  be  so  small  that  they  would 
never  give  even  a  hope  of  acquiring  property  (Not  on  August  7,  1787, 
1821,  in  Meyers,  p.  505).  Could  such  gains  keep  the  many  divided? 
Diamond  concludes  that  "Madison's  solution  to  his  problem  worked 
astonishingly  well.  The  danger  he  wished  to  avert  has  been  avoided  and 
largely  for  the  reasons  he  gave."  But  I  suggest  that  at  least  as 
important  as  the  reasons  he  gave  is  the  fact  that  the  radically  unequal 
division  of  property  between  the  few  who  had  all  and  the  many  who  had 
none  did  not  come  to  pass  ("Democracy  and  the  Federalist,"  American 
Political  Science  Review.  53  (March  1959):  52-68). 

23.  "In  the  present  state  of  things  the  very  best  institutions  have  their 
imperfections  .  .  .  the  imperfection  incident  to  governments  which  are 
free  .  .  .  [is  that]  the  people,  at  once  subjects  and  sovereigns,  are 
too  often  tempted  to  alleviate  or  to  alter  the  restraints  they  have 
imposed  on  themselves."  [reference]  Wilson  surely  knew  that,  at  least 
in  1787,  law  affecting  property  were  particularly  susceptible  to  this 
temptation  to  legislate. 

24.  Richard  Henry  Lee,  28  April  1788,  quoted  in  Herbert  Storing,  "What  the 
Anti -Federal i sts  were  For,"  The  Complete  Anti -Federal i st.  1:  17. 
(Hereafter  cited  as  Storing.) 
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25.  Brutus,  18  October  1787,  Storing,  2:  371. 

26.  The  Federal  Fanner,  9  October  1787,  Storing,  2:  230. 

27.  Storing,  1:  18. 

28.  The  Federal  Farmer,  4  January  1788,  Storing,  2:  276. 

29.  The  Federalist  No.  51. 

30.  Melancton  Smith,  21  June  1788,  Storing,  6:  160. 

31.  Ibid.,  1:  20. 

32.  The  Federal  Farmer,  13  October  1787,  Ibid.,  2:  251. 

33.  Conditioned,  I  suspect,  by  our  Federalist  heritage,  most  of  us  think  of 

participation  in  terms  of  electoral  behaviour.  But  the  Anti- 
Federalists  had  a  broader  view.  Consider,  for  example,  Storing's 
discussion  of  the  Anti -Federal i st  demand  for  guarantees  of  jury  trials: 
one  "means  by  which  the  people  are  let  into  the  knowledge  of  public 
affairs."  He  concludes  that  the  "question  was  not  fundamentally 
whether  the  lack  of  adequate  provision  for  jury  trial  would  weaken  a 
traditional  bulwark  of  individual  rights  ...  but  whether  it  would 
fatally  weaken  the  role  of  the  people  in  the  administration  of 
government."  (Ibid.,  1:  19.  Storing  cites  The  Federal  Farmer  at  2: 

319-20.)  Storing  does  not,  however,  agree  more  generally  with  my 
interpretation  of  the  Anti -Federal ists'  non-instrumental  approach  to 
political  participation. 

34.  Storing  points  to  another  dimension  of  this  issue  in  the  Anti- 

Federalists'  belief  that  government  should  foster  religion  and  morals, 
"thereby  making  government  less  necessary  by  rendering  'the  people  more 
capable  of  being  a  law  to  themselves'"  (1:  23,  quoting  Speech  of 

Charles  Turner  at  4:  221). 

35.  The  Federalists,  by  contrast,  believed  that  it  was  naive  to  think  that 

Americans  could  be  "relied  upon  to  govern  themselves  voluntarily" 
(Ibid.,  1:  71). 

36.  Brutus,  for  example,  argues  that  the  relationship  between  citizens  and 
their  representatives  necessary  for  a  free  republic  is  impossible  on 
the  scale  proposed  by  the  new  Constitution.  The  representative  cannot 
adequately  know  their  constituents:  "in  a  large  extended  country,  it 
is  impossible  to  have  a  representation,  possessing  the  sentiments,  and 
of  integrity  to  declare  the  minds  of  the  people"  and  "if  they  do  not 
know,  or  are  not  disposed  to  speak  the  sentiments  of  the  people,  the 
people  do  not  govern,  but  the  sovereignty  is  in  the  few."  Ibid.,  2: 

369.  Similarly,  the  people  cannot  know  their  representati ves  (Ibid., 
370-71)  and  will  neither  have  confidence  in  them,  nor  be  able  to 
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effectively  control  them.  See  also  the  Federal  Farmer  who  concluded 
that  his  detailed  inquiry  into  the  failings  of  the  proposed 
constitutionalism  proved  that  "we  cannot  form  one  general  government  on 
equal  and  just  principles."  (Ibid.,  236). 

37.  Storing  persuasively  describes  the  Federalist  argument  that  "the  means 
must  be  proportional  to  the  end"  and  that  "the  end  in  the  case  of  the 
general  government  is  not  capable  of  being  limited  in  advance"  (1:  29). 

38.  This  position  is  characteristic  of  the  Anti -Federal i st  view:  "To  hold 
open  to  [the  common  people]  the  offices  of  senators,  judges,  and 
offices  to  fill  which  an  expensive  education  is  required,  cannot  answer 
any  valuable  purposes  for  them;  they  are  not  in  a  situation  to  be 
brought  forward  and  to  fill  those  offices;  these,  and  most  other 
offices  of  any  considerable  importance,  will  be  occupied  by  the  few. 

The  few,  the  well  born,  etc.  as  Mr.  Adams  calls  them  ...  are  generally 

disposed  ...  to  favour  those  of  their  own  description."  (The  Federal 

Farmer,  12  October  1787,  Ibid.,  2:  249). 

39.  The  Federal  Farmer,  10  October  1787,  Ibid.,  p.  243. 

40.  See,  e.g.,  Speech  of  Patrick  Henry  to  the  Virginia  Ratifying 

Convention  expressing  fear  of  tyranny  of  ruling  minority.  5  June 
1788,  Ibid.,  5:  211. 

41.  The  Federal  Farmer,  4  January  1788,  Ibid.,  2:  276-77. 

42.  Hamilton  is  the  clearest  exponent  of  this  idea  (see  The  Federal i st.  No. 

17,  27),  but  a  somewhat  less  stark  version  is  present  in  Madison.  He 

repeatedly  insists  that  what  the  people  want  is  security  and  justice, 

and  that  they  will  ultimately  not  tolerate  any  government  that  fails  to 
provide  these  values.  What  the  people  care  most  about  is,  in  the  end, 
not  the  process  or  structure  of  government,  but  its  outcomes.  And  in 
particular,  the  outcomes  that  affect  their  security  and  prosperity. 
(Remember  that  the  "justice"  Madison  invokes  and  never  defines  seems  to 
be  very  largely  ensuring  to  each  his  own,  the  secure  preservation  of 
rights  --  property  in  particular  --  whose  proper  content  is  not  in 
question.  See  also  Storing's  discussion  in  What  The  Anti -Federal i sts 
Were  For,  pp.  41-42  and  Forrest  MacDonald,  Alexander  Hamilton. 

43.  The  Federalists  did  not  in  fact  expect  literal  expropriation  to  be  the 
means  by  which  the  poor  would  threaten  the  property  of  the  rich.  The 
threats  they  had  encountered  were  of  a  different  sort:  the  less  obvious 
and  therefore  more  dangerous  incursions  of  depreciating  paper  currency 
and  debtor  relief.  These  were  the  threats  the  Constitution  was 
designed  to  counter. 

44.  See  Storing,  1:  45-46. 
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45.  The  Federalists  did  differ  in  their  expectations  about  inequality. 

Noah  Webster,  for  example,  argued  that  "the  inequalities  introduced  by 
commerce,  are  too  fluctuating  to  endanger  government.  An  equality  of 
property,  with  a  necessity  of  alienation,  constantly  operating  to 
destroy  combinations  of  powerful  families,  is  the  very  soul  of  a 
republic"  (vol .  1,  p.  46)  (quoting  Pamphlets  On  The  Constitution  Of  The 
United  States.  Published  During  Its  Discussion  Bv  The  People  59  (P. 

Ford  ed.  1808)).  Webster  was  characteristic  of  the  Federalists  in  his 
emphasis  on  the  fluidity  of  property:  there  would  always  be  the  rich 
and  the  poor,  but  there  would  be  great  mobility  between  the  two 
classes.  It  is  nevertheless  fair  to  say  that  an  expectation  of  a 

division  between  the  rich  and  the  poor  was  central  to  the  Federalist  position. 

46.  Remember  that  Madison  doubted  that  harmony  and  consensus  could  ever  be 
bought  except  at  the  expense  of  freedom;  as  long  as  there  was  freedom, 
there  would  be  perceived  differences  of  interest.  The  "various  and 
unequal  distribution  of  property"  was  the  most  enduring  source  of 
conflict,  but  not  the  only  one.  See  The  Federal ist.  No  10.,  at  131  (J. 
Madison)  (J.  Cooke  ed.  1961). 

47.  J.G.A.  Pocock  has  been  the  most  important  exponent  of  "classical 
republicanism."  See  Politics.  Language  and  Time:  Essays  on  Political 
Thought  and  History  (New  York:  Atheneum,  1973)  and  The  Machiavell ian 
Movement:  Florentine  Political  Thought  and  the  Atlantic  Republican 

Tradition  (Princeton,  N.J.:  Princeton  University  Press,  1975).  On 
the  debate  generally  see  (in  addition  to  the  authors  cited  below). 

Stanley  Katz,  "The  Origins  of  Constitutional  Thought,"  Perspectives  in 
American  History.  Ill  (1969):  474-  ,  John  P.  Diggins,  The  Lost  Soul 

of  American  Politics:  Virtue.  Self-Interest  and  the  Foundations  of 

Liberal i sm  (Chicago:  University  of  Chicago  Press,  1984).  I  am 
engaging  this  debate  in  its  current  terms,  and  not  considering  the 
aptness  of  the  term  "republican"  for  one  strain  of  American  political 
thought.  For  a  description  of  that  problem  and  the  tradition  of 
"classical  republicanism"  see  Thomas  L.  Pangle,  The  Spirit  of  Modern 
Republicanism:  The  Moral  Vision  of  the  American  Founders  and  the 

Philosophy  of  Locke  (Chicago:  University  of  Chicago  Press,  1988). 

48.  "Jeffersonian  Ideology,"  William  and  Mary  Quarterly,  3d  Ser.,  43  (Jan. 

1986):  3-19,  at  p.  11-12. 

49.  Ibid.,  p.  12. 

50.  Joyce  Appleby  also  disagrees  with  Banning  with  respect  to  the 

Jeffersonians:  "Jefferson  made  sharp  analytical  distinctions  in 
assessing  how  lines  were  drawn  in  1800,"  and  his  language  is  that  of  a 
man  "intent  on  making  hard-edged  divisions  between  himself  and  his 
opponents."  "Republicanism  in  Old  and  New  Contexts"  William  and  Mary 
Quarter! y,  3d  Ser.,  43  (January,  1986):  24.  Of  course,  as  Appleby 

suggests,  not  all  the  followers  of  Jefferson  (or  Madison)  may  have  seen 
things  so  clearly.  Her  point  is  that  the  essence  of  what  Jeffersonian 
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republicanism  had  to  offer  rested  on  a  deliberate  differentiation  from 
and  improvement  upon  competing  alternatives  (associated  with 
traditional  political  thought).  My  point  about  the  Madisonian 
Federalists  is  the  same  (although,  of  course,  the  content  of  the  two 
visions  was  different). 

51.  See  for  example  the  use  of  the  republicanism  debate  in  Hendrick 

Hartog's  "The  Constitution  of  Aspiration  and  'The  Rights  that  Belong  to 
Us  All'":  "A  more  republican  vision  of  constitutional  aspirations 
would  have  made  participation  in  public  life  (civic  virtue)  the  primary 
good  to  be  secured  by  rights."  Journal  of  American  History  74 
(December,  1987):  1019,  Note  12. 

52.  Ibid.,  p.  18. 

53.  See  Robert  E.  Shalhope,  "Toward  a  Republican  Synthesis:  The  Emergence 
of  an  Understanding  of  Republicanism  in  American  Hi storiography" 

William  and  Mary  Quarterly.  3d  Ser.,  29  (1972):  49-80. 

54.  "The  American  Heritage:  TheHeirs  and  the  Disinherited,"  Journal  of 

American  History,  74  (Dec.,  1987):  798-813,  at  p.  801. 

55.  Ibid.,  p.  801. 

56.  Joyce  Appleby,  Capitalism  and  a  New  Social  Order:  The  Republican 
Vision  of  the  1790s.  (New  York:  New  York  University  Press,  1984),  p.  37 

57.  "The  Heirs  and  the  Disinherited,"  p.  802. 

58.  Ibid.,  p.  799. 

59.  Isaac  Kramnick,  Republican  Revisionism  Revisited,  American  Historical 

Review  LXXXVII  (1982):  629-664,  at  p.  662. 

60.  "The  Heirs  and  the  Disinherited,"  p.  803. 

61.  "Interests  and  Disinterestedness  in  the  Making  of  the  Constitution,"  p. 
93  in  Beyond  Confederation:  Origins  of  the  Constitution  and  American 

National  Identity.  Richard  Beeman,  Stephen  Boten,  and  Edward  C.  Carter 
II,  eds.  (Chapel  Hill:  University  of  North  Carolina  Press,  1987). 

62.  The  Federal i st.  No.  10. 

63.  "Interests  and  Disinterestedness,"  p.  92,  quoting  The  Federalist.  No.  10 

64.  Remember  that  traditional  deference  had  been  eroding.  See  Appleby, 

"The  Heirs  and  the  Disinherited,"  p.  799. 
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65.  "Jeffersonian  Ideology,"  43  William  and  Mary  Quarterly  (January, 

1986),  p.  10  (my  emphasis).  Banning  is  invoking  the  parallels  between 
American  political  thought  and  the  "Court"  and  "Country"  parties  in 
Engl  and. 

66.  "Republicanism  in  Old  and  New  Contexts,"  43  William  and  Mary 
Quarterly,  p.  25. 

67.  See  Capitalism  and  a  New  Social  Order. 

68.  "Republicanism  in  Old  and  New  Contexts,"  p.  32. 

69.  Ibid. 

70.  "Republicanism,"  p.  33. 

71.  Ibid.,  p.  25. 

72.  Ibid.,  p.  33. 

73.  Of  course,  even  believers  in  a  natural,  a  political  market  could  fear 
that  those  in  government  might  interfere  by  "regulating"  what  should  be 
left  to  the  natural  functions  of  the  market.  But  that  was  not  the 
focus  of  the  Federalists'  concern.  The  threats  they  feared  amounted 

to  changing  the  rules  of  the  market,  and  thus  entailed  at  least  a  tacit 
recognition  that  the  rules  themselves  were  matters  of  political  choice. 
Of  course,  like  20th  century  advocates  of  "the  market,"  the  Federalists 
were  confident  that  there  was  only  one  right  choice. 

74.  The  commitment  to  this  order  was  shared  despite  differences  among  the 
Federalists  in  how  clearly  they  saw  this  market  economy  (Morris  had  a 
particularly  clear  vision)  and  just  what  they  thought  it  entailed  (the 
role  of  agriculture  vs  industrialization,  for  example).  For  a 
particularly  good  discussion  of  Madison's  ambivalent  vision  see  Drew 
McCoy's  The  Elusive  Republic:  Political  Economy  in  Jeffersonian 
America  (Chapel  Hill:  University  of  North  Carolina  Press,  1980). 

75.  "Republicanism  in  Old  and  new  Contexts,"  p.  33. 

76.  Madison's  mixed  language  --  sometimes  emphasizing  competing  interests 
as  the  essence  of  politics  and  but  ultimately  invoking  a  substantive 
concept  of  the  public  good  --  reflects  an  uneasy  shift  in  the 
conception  of  the  public  good.  J.E.  Crowley  provides  an  extremely 
interesting  discussion  of  this  shift  in  This  Sheba  Self  (Baltimore: 
Johns  Hopkins  University  Press,  1974).  For  example,  he  says,  "The 
public  interest  consisted  of  the  harmonious  organization  of  the 
interests  of  autonomous,  rational  individuals.  This  harmony 
constituted  the  colonists'  sense  of  community,  and  its  vagueness  made 
them  all  the  more  concerned  about  its  preservation.  The  public 
interest  could  not  be  simply  the  sum  of  individual  interests  because  it 
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would  then  have  an  irrational  basis.  It  was  assumed  that  each  society 
had  a  proper  order,  but  in  fact  people  knew  only  about  the  sources  of 
that  order  --  virtue  and  reason  --  and  were  confused  about  the  nature 
of  the  order  itself.  Thus  public  good  was  often  negatively  defined  as 
the  absence  of  selfishness.  It  is  impossible  to  give  legitimacy  to 
gain  which  came  at  the  expense  of  others,  because  by  definition  such 
action  violated  the  harmony  of  interests  of  the  members  of  society. 
Self-respect  required  conviction  of  harmony  between  private  pursuits 
and  public  interests."  (p.  155). 

77.  Madison's  focus  on  stability  and  security  rather  than  freedom  may 
reflect  some  ambivalence  about  the  volatility  and  ruthlessness  of  the 
modern  market.  But  it  is  clear  that  he  expected  a  dynamic  economy  with 
a  great  deal  of  individual  mobility.  I  think  it  is  likely  that  he, 
like  modern  exponents  of  the  market  such  as  Friedrich  Hayek,  treat 
security  of  expectations  as  an  essential  ingredient  of  the  market  and 
its  freedom. 

78.  See  Martin  Diamond,  "The  Separation  of  Powers  and  the  Mixed  Regime," 

Publius  8  (1978):  33-43. 

79.  "Republicanism  in  Old  and  New  Contexts,"  p.  33. 

80.  Wilson,  of  course  was  an  exception.  He  was  interested  in  the 
character  of  the  people  and  thought  about  it  in  the  institutional 
terms  of  his  fellow  Federalists.  He  provides  a  different  amalgam  of 
ideas,  and  thus  does  not  fit  the  contrast  Shalhope  makes  between 
Madison,  the  rationalist,  who  wanted  to  change  the  structure  of 
society,  and  John  Taylor  of  Caroline,  the  evangelical,  who  wanted  a 
rebirth  of  the  spirit  of  the  people  within  the  existing 

structure. ("Toward  a  Republican  Synthesis,"  p.68)  Like  Madison,  Wilson 
was  interested  in  changing  structure,  but  he  was  interested  in  its 
effect  on  character. 

81.  In  the  period  1800-1815,  the  term  Federalist  took  on  a  slightly 
different  meaning.  The  Federalist  party,  which  lost  power  in  the 
election  of  1800,  was  not  identical  in  personnel  or  position  with  the 
Federalists  of  1787,  although  the  connections  were  close.  (See  Richard 
E.  Ellis,  The  Jeffersonian  Crisis:  Courts  and  Politics  in  the  Young 
Republic,  New  York:  Oxford  University  Press,  1971,  p.  342,  note  20.) 
Nor  was  the  party  unified.  Like  the  Republicans  of  the  same  era,  the 
Federalists  were  split  into  moderate  and  extreme  wings.  I  use  the  term 
Federalist  in  the  specific  sense  of  the  Federalist  party  only  when  I 
pose  it  in  direct  contrast  to  the  Republican  party.  This  is 
particularly  important  to  bear  in  mind  when  I  speak  of  the  Court's 
protecting  the  fundamentals  of  the  Federalist  vision.  I  do  not  mean 
that  the  Court  was  acting  in  the  service  of  narrow  party  positions. 

82.  Letter  to  Thomas  Jefferson,  October  17,  1788,  in  Meyers,  pp.  205-08. 
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There  remains  the  question  of  why  the  Federalists  did  not  include  a 
Bill  of  Rights  in  the  Constitution  in  the  first  place.  Most  state 
constitutions  had  one.  Wilson  provided  a  not  very  convincing  answer: 
the  federal  government,  unlike  those  of  the  states,  was  one  of 
designated  powers  only.  It  thus  made  no  sense  to  list  limits  to  a 
government  which  had  not  been  granted  the  power  to  violate  those 
limits.  The  Anti -Federal ists  were  not  persuaded,  and  it  is  hard  to 
believe  that  this  rather  theoretical  argument  actually  captures  the 
reason  for  the  omission.  (Those  sophisticated  enough  to  see  how  the 
states  had  violated  rights  without  formal  violation  of  their 
constitutions  could  surely  imagine  the  possibilities  of  abuse  of  the 
powers  granted  to  the  new  government.)  Madison  provided  substantive 
declaration  of  some  of  the  most  essential  rights  could  not  be  obtained 
in  the  requisite  latitude,"  to  the  more  basic  issue  of  inefficiency. 
(Ibid.)  The  most  important  reason  is  that  governmental  structure  that 
seemed  dangerous  and  misguided  to  the  Anti -Federal i sts,  was  for  the 
Federalists  the  very  means  of  securing  rights.  There  remain  two 
questions.  First,  why  did  the  Federalists  include  any  prohibitions  if 
the  structure  was  the  solution?  One  answer  is  that  they  included 
protections  for  those  rights  about  which  there  was  a  clear  consensus: 
jury  trials  for  criminal  cases,  religious  tests  for  any  federal  office 
or  public  trust,  no  ex  post  facto  laws  or  bills  of  attainder.  There 
was  less  uniformity  on  other  protections  whose  omission  the  Anti- 
Federalists  pointed  to.  Not  all  states  had  freedom  of  the  press 
clauses,  and  the  provisions  for  both  civil  juries  and  religious  freedom 
varied  from  state  to  state.  But  the  consensus  argument  does  not  seem 
wholly  satisfactory  because  a  consensus  in  favor  of  the  Bill  of  Rights 
seemed  to  form  virtually  overnight.  The  second  question  we  are  left 
with  is  that  raised  by  Robert  Allen  Rutland's  suggestion  that  the 
purpose  of  the  1787  convention  was  not  the  protection  of  civil  rights: 
"The  states  alone  protected  civil  rights;  the  rights  of  property  formed 
another  category,  a  category  with  many  zealous  guardians."  (The  Birth 
of  the  Bill  of  Rights:  1776-1791.  p.  111-112  [London:  Collier- 
Macmillan  Ltd.,  1969]).  Did  the  Framers  omit  a  Bill  of  Rights  because 
they  cared  about  protecting  property,  but  not  about  civil  rights? 
Rutland's  distinction  is  somewhat  misleading  because  property  assumed 
its  importance  in  part  as  an  instance  of  the  vulnerability  of  civil 
rights.  But  if  we  use  Madison's  parallel  categories,  we  can  restate 
the  question:  were  the  Federalists  far  more  concerned  about  the  rights 
of  property  than  the  rights  of  persons?  Madison,  of  course,  wanted  to 
say  no,  while  pointing  out  that  in  a  republic  the  rights  of  property 
were  at  far  greater  risk  than  the  rights  of  persons.  In  the  end,  as  we 
have  seen,  the  Federalists  focused  on  protecting  the  rights 
particularly  at  risk,  without  seeing  that  their  solutions  created  new 
dangers.  The  Constitution  of  1787  was  weighted  toward  the  protection 
of  property  rather  than  other  civil  rights  and  the  Bill  of  Rights 
helped  correct  that  imbalance.  But  it  was  a  correction  that  left  the 
Federalist  structure  intact. 
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84.  This  does  not  mean  that  judicial  review  was  first  conceived  or 
practiced  then,  but  that  the  institution  was  not  yet  established  as  a 
central  part  of  the  structure  of  government.  David  Currie  notes  that 
the  Court's  holding  that  federal  courts  had  the  power  to  determine  the 
constitutionality  of  state  laws  "passed  almost  unnoticed."  (Ware  v. 

Hoi  ton  3  U.S.  [3  Dali.]  199  [1796])  The  Constitution  in  the  Supreme 
Court:  The  First  Hundred  Years.  1789-1888.  p.  39  (Chicago:  University 
of  Chicago  Press,  1985).  In  the  period  I  am  discussing,  the  Court  not 
only  exercised  the  power  of  judicial  review  of  both  state  and  federal 
laws,  but  formulated  the  categories  that  justified  that  exercise.  By 
the  end  of  John  Marshall's  reign  as  chief  justice  the  Court,  the  power 
of  judicial  review,  and  the  sustaining  categories  of  law  and  politics 
had  become  essential  elements  of  the  American  constitutional  system. 

85.  George  Lee  Haskins  and  Herbert  A.  Johnson,  The  Oliver  Wendell  Holmes 
Devise.  History  of  the  Supreme  Court  of  the  United  States.  Volume  II, 

Foundations  of  Power:  John  Marshall.  1801-15.  p.  206  (New  York: 
Macmillan  Publishing  Co.,  Inc.,  1981).  The  book  is  divided  into  two 
distinct  parts,  the  first  written  by  Haskins,  the  second  by  Johnson. 
Hereafter  I  will  refer  to  the  book  by  the  relevant  author's  name. 

86.  William  Nelson,  "The  Eighteenth  Century  Background  of  John  Marshall's 
Constitutional  Jurisprudence,"  Michigan  Law  Review  76  (1978):  931 
(quoting  Daggett,  Sunbeams  May  Be  Extracted  From  Cucumbers.  But  the 
Process  is  Tedious  (1799)  (emphasis  in  the  original),  reprinted  in  The 
Rising  Glory  of  America:  1760-1820.  at  184  (Gordon  Wood,  ed.,  1971)). 

87.  Johnson,  p.  396.  The  quote  continues,  "Neither  the  limitation,  nor  the 
extent,  of  judicial  power  had  been  tested  during  the  Federalist 
hegemony.  ...  As  it  was  staffed  on  March  4,  1801,  the  Supreme  Court 
loomed  as  the  major  stumbling  block  to  the  entire  Republican 
legislative  program." 

88.  "The  judiciary  is  now  almost  the  only  security  left  us  --  and  it  is  at 
all  times  the  most  important  branch  of  the  federal  government."  Samuel 
Sewall  to  Theodore  Sedgwick,  December  7,  1800,  Sedgwick  I  Papers, 
Massachusetts  Historical  Society. 

89.  Haskins,  p.  222. 

90.  See  Nelson,  "The  Eighteenth  Century  Background  of  John  Marshall's 
Constitutional  Jurisprudence." 

91.  Haskins,  pp.  215-34;  Johnson,  p.  397. 

92.  Johnson,  pp.  415-32. 

93.  Johnson,  pp.  650-51. 
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94.  5  U.S.  (1  Cranch)  137  (1803),  edited  in  American  Constitutional 
Interpretation  by  Walter  F.  Murphy,  James  E.  Fleming,  and  William  F. 
Harris,  p.213-14,  216  (Mineola,  N.Y.:  The  Foundation  Press,  1986). 

95.  5  U.S.  (1  Cranch)  299  (1803). 

96.  For  a  description  of  the  issues,  see  David  Currie,  The  Constitution  in 
the  Supreme  Court,  pp.  74-77. 

97.  M' II vaine  v.  Coxe's  Lessee  involved  the  right  of  a  self-proclaimed 
British  subject  to  inherit  land  in  his  native  New  Jersey.  8  U.S.  (4 
Cranch)  209  (1808). 

98.  David  Currie  notes  that  the  absence  of  jurisdiction  was  not  so  clear. 
The  Judiciary  Act  of  1789  gave  the  circuit  courts  "cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority  of  the  United 
States."  Ch.  20,  ss  11,1  Stat.73,79  (repealed  1911).  Justice  Story 
argued  that  this  provision  "both  gave  the  courts  jurisdiction  over 
nonstatutory  crimes  and  empowered  them  to  define  those  crimes  according 
to  the  common  law.  United  States  v.  Cool idge,  25  F.  Cas.  619  (No. 
14,857)  (C.C.D.  Mass.  1813).  Hudson,  not  mentioning  section  11,  had 
appeared  to  deny  both  jurisdiction  and  lawmaking  authority.  See  11 
U.S.  (7  Cranch)  at  34  ('The  legislative  authority  of  the  Union  must 
First  make  an  act  a  crime,  affix  a  punishment  to  it,  and  declare  the 
court  that  shall  have  jurisdiction  of  the  offence.')"  The 
Constitution  in  the  Supreme  Court,  p.  94,  note  30. 

99.  Haskins  claims  (p.355)  that  both  the  Federalists  and  the  Republicans 
(although  not  the  bar)  disapproved  of  federal  common  law  crime.  But 
see  Stephen  Presser,  "A  Tale  of  Two  Judges:  Richard  Peters,  Samuel 
Chase,  and  the  Broken  Promise  of  Federalist  Juri sprudence, " 

Northwestern  Law  Review  73  (1978):  26,  46-48.  He  suggests  that,  at 
least  in  earlier  years,  the  Federalists  had  been  in  favor  of  federal 
jurisdiction  over  common  law  crimes. 

100.  Nelson,  "Eighteenth  Century  Background,"  p.  932  (quoting  An 
Autobiographical  Sketch  by  John  Marshall  9-10  (J.  Adams  ed.  1937)) 

101.  Professor  William  Nelson  by  contrast  believes  that  judicial  review  at 

the  end  of  the  eighteenth  century  was  believed  "only  to  give  the  people 
--  a  single,  cohesive,  and  indivisible  body  politic  --  protection 
against  faithless  legislators  who  betrayed  the  trust  in  them,  and  not 
to  give  judges  authority  to  make  law  by  resolving  disputes  between 
interest  groups  into  which  the  people  and  their  legislative 
representatives  were  divided."  ("Changing  Conceptions  of  Judicial 
Review:  The  Evolution  of  Constitutional  Theory  in  the  States,  1790- 
1860,"  University  of  Pennsylvania  Law  Review  (1972)  120:  1166,  1172. 

I  think  this  interpretation  is  inconsistent  with  the  pervasive  fears  of 
majority  oppression,  based  on  real  and  anticipated  divisions  in 
society.  This  concern  is  expressed  throughout  the  constitutional 
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Convention  of  1787,  in  judicial  opinions  (see  my  discussion  of  FI  etcher 
v.  Peck  below),  and  is  clearly  stated  by  Hamilton  in  the  Federal i st 
Papers,  No.  78:  "This  independence  of  the  judges  is  equally  requisite 
to  guard  the  Constitution  and  the  rights  of  individuals  from  the 
effects  of  those  ill  humors  which  ...  sometimes  disseminate  among  the 
people  themselves. . . . 

102.  10  U.S.  (6  Cranch)  87  (1810). 

103.  Ibid.,  at  137-38. 

104.  Ibid.,  at  143  (Johnson,  J.,  concurring). 

105.  History  of  the  Supreme  Court,  Part  II. 

106.  Ibid.,  pp.  596-97. 

107.  3  U.S.  (Dali.)  386  (1798)  edited  in  American  Constitutional 
Interpretation,  p.  87. 

108.  Ibid.,  p.  89  (emphasis  in  original). 

109.  Of  course,  some  of  those  judgments  are  inherent  in  the  common  law  and 
thus  have  always  been  and  remained  with  the  courts. 

110.  Richard  Buel ,  Jr.,  Securing  the  Revolution:  Ideology  in  American 
Politics,  1789-1815  (Ithica:  Cornell  University  Press,  1972),  p.  98. 

111.  See  Buel,  Ibid. ,  pp.  97-105. 

112.  John  Murrin,  Review  of  Politics  and  the  Constitution  in  the  History  of 
the  United  States,  Vol .  Ill:  The  Political  Background  of  the  Federal 

Convention,  by  William  Winslow  Crosskey  and  William  Jeffrey,  Jr.,  New 
York  University  Law  Review  58  (1983):  1254-1271.,  p.  1265. 

113.  Murrin  offers  as  examples  that  the  Federal  government  did  not  uses 
excise  tax  power  and  abdicated  the  explicit  mandate  to  control  monetary 
policy  until  after  the  Civil  War.  Ibid . ,  pp.  1268-69. 

114.  See  Annal s  of  Congress .  February  11,  15-19.  1790,  and  Brant,  Madison , 

3:  292-300. 

115.  See  Clinton  Rossiter,  1787,  The  Grand  Convention  (New  York:  The  New 
American  Library,  1968),  Ch.  9  on  Madison's  role  in  drafting  the 
Virginia  Plan  and  his  success  in  establishing  it  as  an  agenda. 
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6.  THE  LEGACY  OF  THE  FORMATION 
AND  THE  LIMITS  OF  AMERICAN  CONSTITUTIONALISM 


IX.  FOUNDATIONS  OF  CONSTITUTIONALISM 


There  have,  of  course,  been  many  efforts  to  get  around  these  problems 
and,  more  broadly,  to  provide  a  conception  of  constitutionalism  suitable  for 
our  regul atory-wel fare  state.  Indeed,  the  sense  that  we  need  such  a  new 
conception  is  so  widespread  that  constitutional  theory  is  proliferating  at 
an  incredible  rate.  And  the  meaning  of  our  Constitution  is  not  only  a 
scholarly  preoccupation.  It  is  an  important  political  issue,  as  the 
reaction  to  the  nomination  of  Robert  Bork  to  the  Supreme  Court  made  clear. 

In  this  final  section,  I  want  to  sketch  what  a  new  conception  of 
constitutionalism  must  accomplish. 

The  erosion  of  the  foundation  of  our  traditional  conception  of 
constitutionalism,  property,  has  revealed  its  inherent  limitations  and 
provided  us  with  an  opportunity  to  transcend  them.  Many  of  the  current 
constitutional  theories  are  in  fact  moving  in  the  right  direction,  but  they 
are  often  doing  so  in  spite  of  themselves.  They  claim  a  continuity  with 
tradition,  but  in  fact  are  undermining  it  --  sometimes  in  productive  ways. 

I  think  we  are  more  likely  to  develop  a  better  alternative  if  we  candidly 
recognize  the  problems  we  are  facing  and  the  limitations  of  solutions  cast 
in  a  Madisonian  framework.  We  are  in  a  kind  of  prolonged  moment  of 
transition.  Some  say  go  back.  Most  say  we  can  go  forward  on  the  same  path 
if  we  just  smooth  it  out  a  bit.  I  say  we  have  already  taken  a  good  many 
steps  off  the  path  of  tradition  and  we  should  continue  in  a  new  direction. 

To  go  back  offers  the  reassurance  of  a  compelling  tradition,  but  a 
tradition  both  deeply  flawed  and  unsuitable  without  major  transformations  in 
the  nature  of  the  modern  state.  Trying  to  patch  up  the  holes  in  the 
tradition  offers  an  appearance  of  continuity,  but  misjudges  the  depth  of  the 
flaws.  Charting  a  new  direction  is  a  daunting  task  when  its  full  dimensions 
are  recognized.  But  it  is  by  far  the  most  fruitful  path,  and  one  which  we 
seem  to  be  stumbling  down  already.  Acknowledging  and  defining  the  task  may 
make  the  path  clearer  if  not  less  demanding. 

In  all  my  arguments  here  it  is  important  not  to  forget  that  voices  for 
a  return  to  the  property-centered  tradition  are  growing  louder  and  stronger 
and  may  be  amplified  by  positions  on  the  Supreme  Court.  And,  of  course,  the 
debates  over  the  Constitution  are  part  of  broader  political  divisions  and 
uncertainties:  has  the  welfare  state  gone  too  far  or  not  far  enough? 
should  we  accept  vast  inequality  as  the  price  for  economic  freedom  and 
prosperity?  what,  if  any,  are  our  obligations  toward  those  at  the  bottom? 
is  "the  market"  better  in  principle  and  practice  than  "regulation"?  The 
vision  of  constitutionalism  must  be  tied  to  a  vision  of  the  purpose, 
responsibility  and  limits  of  government.  They  are  all  contested.  There  is 
no  clear  vision  on  which  there  is  a  consensus.  I  think  it  is  fair  to  say 
that  the  only  ones  with  a  fully  elaborated  vision  are  those  committed  to  the 
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property-centered  vision  of  the  past  and  prepared  to  roll  back  the 
regul atory-wel fare  state.  But  they  are  a  minority.  From  their  perspective 
(and  that  of  the  Madisonian  tradition)  they  have  lost:  property  as  boundary 
has  fallen  before  the  demands  of  the  majority,  including  demands  for  a 
greater  share  of  the  blessings  of  life.  Most  Americans  seem  to  accept 
extensive  economic  regulation  and  some  form  of  welfare.  But  the  legitimacy 
of  economic  inequality  is  still  quite  firm.*  There  is,  I  think  no 
consensus  on  whether  redistribution  of  wealth  is  itself  an  appropriate 
public  goal,  despite  the  fact  that  it  is  widely  accepted  as  a  means  of 
ameliorating  the  conditions  of  the  worst  off.  As  I  think  the  rhetoric  of 
recent  election  campaigns  reveals,  those  committed  to  the  welfare  state 
(most  clearly  the  Democrats)  do  not  have  a  clear  vision  of  its  purpose,  of 
the  nature  and  limits  of  its  objectives.  The  status  of  property  remains 
central  to  the  unresolved  and  contested  issues:  the  power  of  wealth,  the 
entitlements  of  private  property,  the  privileged  status  of  private 
enterprise,  the  meaning  of  equality,  or  even  of  equal  opportunity,  and  the 
means  of  achieving  it.  Those  who  advocate  a  return  to  the  image  of  property 
as  barrier  and  a  vast  limitation  on  the  scope  of  the  state  have  the 
advantage  of  a  wel 1 -articul ated  tradition  to  draw  on.  But  they  must  (and 
generally  do)  accept  the  inequality  that  has  always  been  at  the  heart  of 
this  tradition.  Those  who  support  something  like  the  alternative  that  has 
emerged,  or  even  further  departures  from  the  tradition,  have  not  yet 
developed  a  comparable  articulation  of  the  underlying  vision. 

In  short,  the  American  conception  of  the  purpose  of  government,  of 
limited  government,  of  constitutionalism  is  unsettled  and  contested.  This 
uncertainty  provides  an  opportunity  to  use  my  assessment  of  the  strengths 
and  weaknesses  of  the  Madisonian  vision  to  consider  where  we  should  go  from 
here,  and  whether  current  constitutional  theories  are  likely  to  get  us 
there. 


The  greatest  strength  of  the  Madisonian  conception  of  constitutionalism 
was  its  capacity  to  sustain  a  tension  between  democracy  and  individual 
rights.  Rights  set  a  limit  to  the  legitimacy  of  democratic  outcomes,  but 
consent  was  the  foundation  of  the  system.  Despite  the  priority  accorded  to 
civil  over  political  rights  and  the  correspondingly  shallow  conception  of 
democracy,  both  democracy  and  individual  rights  have  remained  banners  of  the 
American  political  system.  Both  are  still  part  of  the  rhetoric  of  American 
politics.  But  it  is  getting  harder  to  account  for  the  status  of  rights  as 
limits  to  democracy.  In  the  absence  of  belief  in  natural  rights  or  even 
faith  in  a  common  good,  the  source,  content,  and  enforcement  of  limiting 
rights  has  become  deeply  problematic. 


One  important  response  to  this  problem  is  the  claim  that  constitutional 
rights  do  not  in  fact  impose  substantive  limits  on  the  outcomes  of  the 
democratic  process,  they  only  insure  the  integrity  of  the  process.  The  best 
known  of  these  "process"  theories  are  elaborations  of  the  famous  Footnote 
Four  of  Carolene  Products.^  Following  shortly  after  the  Court  announced 
its  new  deference  to  legislative  decisions  in  West  Coast  Hotel .  the 
footnote  sketched  the  exceptions  to  the  presumption  of  constitutionality.3 
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In  keeping  with  this  heritage,  these  theories  offer  the  further  attraction 
of  accounting  for  why  the  Court's  shift  with  respect  to  property  was  in  fact 
no  shift  at  all  in  the  foundations  of  constitutionalism.  In  these  accounts, 
truly  substantive  values,  such  as  property,  have  never  been  legitimate  bases 
on  which  to  claim  that  a  legislature  has  overstepped  its  bounds.  Courts 
may,  for  example,  overturn  voter  registration  laws  on  grounds  that  they 
exclude  minorities  from  the  democratic  process;  they  may  not  strike  down 
properly  enacted  economic  regulation  because  it  is  seen  as  a  violation  of 
property  rights.  Dramatic  shifts  in  the  treatment  of  property,  or  in  any 
collective  preferences  about  substantive  values,  would  thus  pose  no  threat 
to  the  idea  of  limited  government. 

These  theories  purport  to  provide  an  interpretation  of  limited 
government  in  America,  and  a  philosophical  basis  for  judicial  review,  which 
rests  solely  on  democratic  values.  The  meaning  of  democratic  values  can  be 
stretched  to  the  point  that  they  come  to  encompass  anything  the  theorist 
values  enough  to  stipulate  as  a  limit  on  government  (with  arguments  that  the 
ancillary  values  are  necessary  to  make  democracy  effective  or  meaningful). 

If  the  meaning  is  so  stretched,  of  course,  the  theory  does  not  avoid  the 
original  problem  of  justifying  substantive  restrictions  on  democratic  action 
(or  of  dealing  with  the  implications  of  major  shifts  in  the  content  of  these 
restrictions).  But  to  the  extent  that  these  theories  are  true  to  their 
stated  aims,  they  constitute  a  vast  departure  from  our  tradition. 

It  is  the  independent  status  of  substantive,  civil  rights  as  limits  on 
the  legitimate  outcome  of  democratic  processes  which  is  the  essence  of  our 
tradition  of  limited  government.  Not  only  do  "process"  theories  provide  an 
unpersuasive  account  of  our  tradition;  the  exclusive  reliance  on  democratic 
values  undermines  that  tradition.  The  "process"  theories  would  collapse  the 
very  tension  between  democratic  values  and  private  rights  as  limits,  which 
has  been  the  strength  of  constitutionalism  in  America.  Even  if  these 
theories  aimed  to  establish  a  new,  democratic,  foundation  for  limited 
government,  they  would  face  the  problem  of  relying  on  the  shallow  set  of 
democratic  values  bequeathed  to  us  by  our  tradition.  Such  theories  should 
at  least  recognize  their  departure  from  our  tradition  and  the  need  to 
enhance  its  democratic  component  if  democracy  alone  is  to  replace  the 
historic  tension  with  private  rights. 

There  are  related  theories  that  focus  on  the  nature  of  the  democratic 
decision-making  that  generates  a  challenged  outcome.  They  suggest  that,  at 
least  in  some  circumstances,  process  itself  can  determine  legitimacy,^  and 
that  judges  should  apply  different  levels  of  scrutiny  to  challenged 
legislation  depending  on  whether  there  is  reason  to  suspect  that  the 
decision  was  not  based  on  a  deliberative  judgement  about  the  public  good, 
but  on  the  raw  exercise  of  numerical  power  to  promote  private  interests. ^ 
These  approaches  have  the  virtue  that  they  foster  an  inquiry  into  the  nature 
of  democracy.  But  the  source  and  status  of  substantive  values  remain  a 
problem.  Defining  legitimacy  in  terms  of  public  values  rather  than  private 
interests  may  be  an  indirect  way  of  describing  the  role  of  substantive 
values  in  setting  limits.  For  example,  part  of  the  purpose  of  private 
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property  for  Madison  was  to  make  clear  that  redistribution  could  never  be  an 
acceptable  public  objective;  it  could  never  be  part  of  a  coherent  vision  of 
the  public  good.  The  rights  of  property  defined  redi stri bution  as  an 
illegitimate  exercise  of  political  power  to  promote  private  interests. ^ 
Today,  the  rights  of  property  do  not  preclude  many  forms  of  redistribution, 
but  it  is  not  yet  clear  whether  redistribution  as  such  is  a  legitimate 
public  purpose.  To  many,  I  think  it  still  looks  like  promoting  the 
interests  of  some  at  the  expense  of  others.  The  substantive  limits  property 
once  provided  defined  what  counted  as  a  public  purpose  and  what  counted  as 
mere  private  interest.  Today  there  is  an  ongoing  contest  over  what  gets  to 
claim  the  status  of  public  purpose,  and  that  contest  is  the  flip-side  of 
the  contest  over  what  counts  as  substantively  limiting  values. 

These  more  sophisticated  process  theories  are  characteri Stic  of  the 
best  of  modern  constitutional  theory  in  that  they  imply  a  fluidity  in  the 
meaning  of  the  basic  terms  of  constitutionalism.  The  same  is  true  of  the 
efforts  to  maintain  our  structure  of  constitutionalism  by  finding  a 
replacement  for  property  as  its  center.  I  have  already  noted  that  those  who 
propose  to  retain  property,  but  redefine  it  end  up  with  definitions  which 
have  lost  the  very  characteristics  that  made  property  an  effective  limiting 
value.  Concepts  like  dignity  and  human  flourishing  hold  out  the  promise  of 
being  able  to  sustain  the  original  tension  of  constitutionalism  by  providing 
a  new  focal  point  for  the  individual  rights  that  are  to  define  the  limits  to 
democracy.  But  these  terms,  too,  are  so  broad,  vague,  and  abstract  that 
they  shout  the  fluidity  of  their  meaning.  And  it  is  increasingly  obvious 
that  the  grounds  on  which  the  Court  has  been  striking  down  legislation,  such 
as  privacy  and  equality,  have  shifting  and  contested  meanings.  Some  of  the 
most  interesting  constitutional  theory  takes  this  fluid  quality  as  one  of 
the  chief  characteristics  of  constitutional  (indeed  all  legal)  discourse/ 
but  then  finds  it  very  difficult  to  articulate  how  this  endlessly  promising 
rhetoric  provides  any  limits  at  all. 

A  vision  of  constitutionalism  that  acknowledges  the  essential  fluidity 
of  its  terms  is  a  step  in  the  right  direction,  but  it  is  a  step  away  from 
the  vision  we  have  inherited  from  Madison  and  Marshall.  It  is  not  easily 
superimposed  on  Madisonian  constitutionalism.  That  conception,  as  we  have 
seen,  rested  on  self-evident  rules  of  justice  to  serve  as  limits.  The  whole 
relation  between  democracy  and  individual  rights  was  premised  on  the 
unproblematic  nature  of  those  rights.  Madison  never  paused  to  consider  how 
those  rights  should  be  interpreted,  or  by  whom,  or  how  conflicting  and 
changing  interpretations  were  to  be  handled.  That  hole  in  the  argument 
makes  sense  if  the  content  of  rights  was  to  be  taken  as  a  given.  Marshall, 
of  course,  asserted  that  it  was  the  courts'  business  to  determine  when 
legislation  violated  constitutional  provisions,  including  protected  rights. 
The  rationale  that  the  decisions  of  "the  people"  expressed  in  the 
Constitution  should  take  precedence  over  the  decisions  of  the  legislature 
presumed  that  the  people  had  spoken  in  clear  and  permanent  terms. 

The  history  of  property,  once  the  focal  point  for  the  tension  between 
democracy  and  individual  rights,  makes  it  clear  that  we  must  now  think  about 
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the  problem  differently.  We  can  no  longer  believe  that  "property"  has  a 
single  fixed  meaning.  The  concept  of  property  reflects  collective  choices 
about  what  sorts  of  goods  should  be  given  the  status  of  secure  entitlement, 
and  what  sort  of  security  and  what  sort  of  entitlement  --  and  those  choices 
change.  The  institutions  of  property  --  largely  the  courts  in  our  system  -- 
also  reflect  decisions  about  how  those  choices  should  be  made. 

In  a  sense,  this  perception  of  the  contingent  and  contested  rather  than 
inherent  and  immutable  quality  of  the  meaning  of  property  is  not  just 
hindsight.  The  meaning  of  property  was  contested  during  the  formation  of 
the  Constitution.  The  Federalists  thought  they  knew  the  right  or  true 
meaning,  and  wanted  to  protect  it  from  those  who  did  not  know  or  care.  They 
seem  to  have  truly  believed  that  the  problem  of  paper  money  and  debtor 
relief  was  not  one  of  competing  conceptions  of  property  rights,  but  of 
blind,  ignorant,  or  selfish  willingness  to  violate  what  really  were  the 
rights  of  property.  Their  confidence  was  the  necessary  foundation  for  their 
vision  of  constitutionalism.  We  can  no  longer  indulge  in  such  an 
unselfconscious  confidence  in  the  justice  of  our  judgements  or  the 
timelessness  of  our  values. 

Once  we  acknowledge  the  mutability  of  basic  values  the  problem  of 
protecting  them  from  democratic  abuse  is  transformed.  We  do  not  have  to 
abandon  Madison's  basic  insight  that  democracy  can  threaten  individual 
rights,  but  we  need  to  reconsider  all  of  its  terms:  democracy,  individual 
rights  and  the  nature  of  the  tension  between  them.  First  we  must  see  that 
the  problem  of  defending  individual  rights  is  inseparable  from  the  problem 
of  defining  them.^  And  then  the  relation  to  democracy  becomes  more 
complex,  for  the  definition  of  rights,  as  well  as  the  potentially 
threatening  legislation  is  the  product  of  shifting  collective  choice.  That 
recognition  does  not  mean  that  we  cannot  distinguish  between  those  choices, 
but  it  does  mean  that  we  cannot  use  a  Madisonian  conceptual  framework  to  do 
so.  It  would  be  a  mistake  to  posit  democracy  as  the  sole  criteria  for  the 
legitimacy  of  governmental  action,  but  we  need  a  new  way  of  understanding 
the  source  and  content  of  the  values  against  which  we  are  to  measure 
democratic  outcomes. 

The  "counter-majoritarian"  problem  remains,  but  now  the  problem  is  not 
just  why  it  is  legitimate  to  prevent  the  majority  from  violating  certain 
values,  but  also  what  is  an  appropriate  process  for  the  continuous 
redefinition  of  those  values.  One  form  of  restatement  of  the  problem  is  to 
say  that  the  task  of  constitutional  government  is  to  insulate  some  values 
from  ordinary  political  processes.  But  our  model  of  insulation  must  account 
for  ongoing  change  in  the  meaning  of  the  insulated  values.  We  cannot 
ascribe  to  "normal  politics"  shifting  conflicts  over  private  interests  and 
reserve  changes  in  basic  values  for  constitutional  amendment  or  exceptional 
times  of  concerted,  extended  political  activity. ^  First  of  all,  what 
counts  as  mere  private  interest  or  higher  public  values  is  itself  part  of 
the  terms  of  constitutional  discourse.  And  these  terms  are  constantly 
shifting,  not  static  until  moments  of  focused  attention  on  constitutional 
debate.  Of  course,  the  rates  of  change  vary,  and  change  can  crystallize 


85 


Chapter  6-6 


NEDELSKY 

06-02-89 


into  identifiable  moments  such  as  West  Coast  Hotel  in  1937  and  Brown  v 
Board  of  Education^  in  1954.  But  the  process  is  continuous.  Judicial 
review  has,  in  fact,  provided  a  means  of  insulation  from  ordinary  politics 
which  has  proven  capable  of  this  ongoing  change.  But  the  justification  for 
judicial  review  --  or  any  other  means  of  insulating  basic  values  --  must  now 
ask  not  whether  it  can  adequately  or  legitimately  defend  basic  rights,  but 
whether  it  can  adequately  and  legitimately  define  and  redefine  them.  The 
federalist  conception  of  constitutional  government  did  not  try  to  answer 
that  question. 

The  transformation  entailed  in  recognizing  the  fluid  quality  of  the 
meaning  of  rights  is  only  the  first  step.  The  Madisonian  image  of  rules  of 
justice  capable  of  generating  clear  boundaries  is  tied  to  a  deeper  problem 
in  our  tradition  of  constitutionalism:  the  understanding  of  the  need  for 
boundaries  in  the  first  place.  The  core  of  Madison's  insight  into  the 
tension  between  democracy  and  individual  rights  may  be  stated  as  the 
recognition  that  individual  autonomy  can  be  threatened  by  collective  power. 
But  the  Madisonian  understanding  of  this  important  truth  of  human  nature  was 
distorted  by  his  focus  on  property.  We  have  already  seen  the  distortions 
caused  by  casting  this  general  problem  into  the  particular  terms  of  the 
threat  "the  people"  will  pose  to  property,  that  is  the  problem  of 
protecting  rights  enjoyed  by  the  few  from  the  decisions  of  the  many. 
Inequality  was  so  central  to  the  Madisonian  conception  of  the  essential 
problem  of  popular  government  that  it  is  not  surprising  that  egalitarianism 
has  been  such  a  disruptive  force  in  constitutional  thought.  Now  that  it  has 
unsettled  our  understandings  of  rights  and  of  the  purpose  and  scope  of 
government,  it  invites  us  to  reconceive  the  basic  problem. 

The  vulnerability  of  individual  rights  is  an  enduring  dilemma  of 
democracy;  its  particular  manifestation  in  inequality  need  not  be.  The 
American  solution  of  confining  democratic  politics  may  be  necessary  when  the 
system  both  presupposes  and  fosters  an  unequal  distribution  of  basic  goods, 
but  such  systemic  inequality  is  not  inevitable.  There  will,  of  course, 
always  be  a  wide  range  of  unequal  skills  and  abilities.  But  the  relation 
between  these  various  forms  of  inequality  and  the  distribution  of  basic 
goods  can  be  worked  out  in  various  ways.  To  borrow  Madisonian  imagery, 
there  need  not  be  one  basic  division  between  the  rich  and  the  poor  which  is 
an  inevitable  source  of  faction,  that  is,  a  danger  to  both  individual 
liberties  and  the  public  good.  There  could  instead  be  multiple  differences 
and  inequalities  which  were  the  source  of  interdependence  rather  than  a 
single  dominant  structure  of  power  and  hierarchy.  If  inequality  were 
transformed,  the  problem  of  protecting  individual  rights  would  be 
transformed  as  well.“ 

I  am  not  suggesting  that  the  problem  of  individual  rights  in  a 
democracy  would  disappear  in  a  more  egalitarian  society.  On  the  contrary,  I 
think  the  tension  between  the  autonomy  of  the  individual  and  the  power  of 
the  collective  is  an  inherent  part  of  the  human  condition.  The  tension 
reflects  the  dual  character  of  human  nature  as  both  essentially  individual 
and  irreducibly  social.  The  problem  of  individual  rights  takes  on  a 
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different  form,  however,  if  systemic  inequality  is  not  a  premise.^  There 
is  no  reason  to  see  the  majority  as  a  constant  threat  to  a  cherished  value 
unless  they  are  excluded  from  it*  In  any  democratic  society,  there  is 
always  the  potential  that  some  majority  will  use  their  collective  power  to 
infringe  on  the  rights  of  an  individual.  The  recognition  of  that  potential 
is,  however,  very  different  from  the  need  to  guard  against  the  ever-present 
threat  from  the  disadvantaged.  When  inequality  does  not  define  the 
divisions  in  society,  expansion  rather  than  confinement  of  democratic 
participation  may  best  protect  (and  foster)  individual  autonomy. 

The  disassociation  between  the  inequality  of  property  and  the  inherent 
vulnerability  of  the  individual  to  the  collective  makes  it  possible  to  try 
to  uncover  the  essence  of  that  vulnerability  --  which  may  or  may  not 
involve  the  issue  of  inequality. 

While  egalitarianism  threatens  the  framework  of  limited  government 
built  around  property,  the  claims  of  equality  also  open  up  the  possibility 
of  a  new  approach  to  the  tension  between  the  individual  and  the  collective, 
free  of  the  constraints  of  making  democracy  safe  for  property.  The 
perspective  from  the  formation  warns  of  the  difficulty  of  simply  trying  to 
replace  property  with  some  other  limiting  value.  It  warns  also  that  to 
abandon  the  idea  of  individual  rights  as  limits  in  favor  of  democratic 
values  alone  is  to  dramatically  change  the  notion  of  limited  government 
which  has  sustained  American  constitutionalism  for  two  hundred  years.  But 
the  possibility  of  disassociating  the  founding  connection  between  property 
and  limited  government  also  invites  a  new  way  of  conceiving  and  implementing 
the  competing  values  of  democracy  and  individual  rights,  of  collectivity  and 
individuality,  so  that  both  are  fostered.  The  real  lesson  of  the  American 
tradition  can  be  taken  to  be  that  democratic  values  alone  cannot  be  the 
foundation  for  good  government.  They  must  be  counterpoised  to  the  values  of 
individual  freedom  or  autonomy.  We  need  not,  however,  conceive  of 
democratic  values  in  terms  of  the  shallow,  unexamined  concept  of  democracy 
which  has  characterized  our  tradition  for  so  long.  Nor  need  we  conceive  of 
the  tension  between  the  collective  and  the  individual  in  terms  of  the 
hostile  dichotomy  which  the  link  between  property  and  autonomy  implies. 

This  brings  me  finally  to  the  deepest  failure  of  Madisonian 
constitutionalism,  and  to  a  challenge  whose  dimensions  I  can  only  sketch 
here.  The  entire  vision  of  constitutionalism  --  the  tension  between 
democracy  and  individual  rights,  the  distinction  and  hierarchy  between  civil 
and  political  rights,  the  notion  of  rights  as  boundaries  --  rests  on  a 
flawed  conception  of  individual  autonomy,  a  conception  captured,  amplified, 
and  entrenched  by  its  association  with  property. 

The  primary  content  of  this  conception  of  autonomy  was  protection  from 
the  intrusion  and  oppression  of  the  collective.  The  autonomy  the  Madisonian 
system  sought  to  protect  could  be  achieved  by  erecting  a  wall  of  rights 
between  the  individual  and  those  around  him.  Property  was  the  ideal  symbol 
for  this  vision  of  autonomy,  for  it  could  both  literally  and  figuratively 
provide  the  necessary  walls.  The  perverse  quality  of  this  conception  is 
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clearest  when  taken  to  its  extreme:  the  most  perfectly  autonomous  man  is 
the  most  perfectly  isolated.  This  vision  of  the  autonomous  individual  as 
one  securely  isolated  from  his  threatening  fellows  is,  of  course,  not  unique 
to  American  constitutionalism.^  It  is  the  core  of  the  liberal  tradition. 
American  constitutionalism  has,  however,  institutionalized  this  vision  in  a 
particularly  compelling  way:  judicial  review  in  America  has  become  a  kind 
of  paradigm  of  securing  individual  autonomy  by  rights  which  limit  the  power 
of  the  collective. 


The  notion  of  protecting  autonomy  by  erecting  barriers  of  rights  that 
can  ward  off  the  dangerous  power  of  the  collective  makes  sense  of  the  focus 
on  clear  and  fixed  boundaries.  When  the  understanding  of  autonomy  changes, 
the  relation  between  the  individual  and  society  looks  different,  and  the 
conceptual  structure  of  constitutionalism  must  shift.  Once  we  see  that  not 
separation  but  relationship  makes  autonomy  possible,  we  see  that  the 
collective  is  a  source  of  autonomy  as  well  as  a  threat  to  it.  The  project 
becomes  not  to  carve  out  a  sphere  into  which  the  collective  cannot  intrude 
(e.g.,  property),  but  to  structure  the  relations  between  individuals  and  the 
sources  of  collective  power  so  that  autonomy  is  fostered  rather  than 
undermined.  In  this  project  participation,  or  political  liberty,  stands  in 
a  more  complex  relation  to  the  individual  rights  that  promote  autonomy  than 
the  Madisonian  hierarchy  of  civil  and  political  rights  can  accommodate. 
Political  liberty  is  a  dimension  of  autonomy  as  well  as  a  potential  threat 
to  it.  From  this  perspective  constitutionalism  must  focus  not  on  containing 
political  liberty,  but  ensuring  that  it  enhances  autonomy,  including 
individual  rights. 

The  problem  of  the  relation  between  the  individual  and  the  collective 
power  of  democracy  remains  the  central  question  of  constitutionalism,  but  it 
is  transformed.  The  central  focus  cannot  be  the  boundaries  which  property 
so  effectively  symbolized.  But  the  focus  on  relation  rather  than  opposition 
does  not  mean  that  we  should  simply  invert  the  hierarchy,  and  place 
participation  in  the  collective  or  democracy  as  the  highest  value.  The 
Madisonian  insight  into  the  danger  of  the  collective  was  distorted,  but  it 
was  a  distorted  version  of  a  basic  truth.  The  collective  power  of  democracy 
is  always  a  potential  threat  to  individuals,  but  it  is  not  only  that.  The 
problem  with  American  constitutionalism  is  that  the  opposition  between  the 
individual  and  the  collective  is  too  stark,  the  focus  on  the  threat  is  too 
singleminded.  The  tension  between  individual  autonomy  and  democracy  should 
remain  the  central  objective  of  constitutionalism,  but  it  must  be 
reconceived. ^  And  that  reconception  must  rest  on  a  new  understanding  of 
autonomy. 

After  we  acknowledge  that  the  collective  is  a  source  and  democracy  a 
dimension  of  autonomy,  we  must  still  contrast  autonomy  with  democracy  in  the 
following  related  ways:  democracy  is  not  itself  sufficient  to  ensure 
autonomy;  autonomy  is  a  substantive  value  which  can  be  threatened  by 
democratic  outcomes,  even  though  the  democratic  process  is  itself  a 
necessary  component  of  autonomy;  the  outcomes  of  democratic  processes  should 
respect  the  autonomy  of  all  people,  and  should  be  held  accountable  for  doing 
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so.  But  the  means  of  "holding  accountable"  cannot  be  rights  as  hard  and 
fixed  boundaries.  This  vision  of  autonomy  fits  with  the  notion  of  rights  as 
the  product  of  collective  decision-making.  The  focus  becomes  the  process  by 
which  the  terms  of  autonomy  (including  rights)  are  articulated,  and  the 
institutions,  language  and  habits  of  inquiry  through  which  citizens  and 
representatives  (including  judges)  would  check  whether  laws  fostered  or 
undermined  autonomy.  This  awkward  phrasing  must  replace  the  pithy  claim 
that  rights  are  limits  to  democratic  outcomes.  The  more  complex  vision  of 
the  relation  and  the  tension  between  the  individual  and  the  collective 
requires  a  more  complex  expression  of  the  means  of  sustaining  the  tension. 
The  concepts  of  civil  and  political  rights  may  remain  useful  language  for 
discussing  the  tension,  but  the  relation  between  the  two  cannot  be  simply 
oppositional  --  just  as  the  relation  between  the  individual  and  the 
collective  is  not  simply  oppositional.  We  must  have  both  a  process  of 
articulating  basic  values  which  is  consistent  with  democracy,  and  a  means  of 
measuring  the  outcomes  of  ordinary  political  processes  against  the  basic 
values. And  as  we  try  to  develop  these  means,  we  must  remember  that  the 
basic  task  is  not  to  generate  new  boundaries,  or  even  new  procedures  for 
defining  boundaries,  but  to  work  out  a  conception  of  the  tension  between  the 
individual  and  the  collective  for  which  boundary  is  not  an  apt  metaphor. 

This  project  is  consistent  with  most  contemporary  constitutional 
theory  and  even  judicial  practice  (explicit  invocation  of  balancing  rather 
than  the  application  of  clear  principles  capable  of  determining  outcomes). 

As  I  said  above,  the  appropriate  changes  seem  to  be  underway.  But  they 
usually  are  not  generated  by  nor  directed  at  the  sort  of  basic 
reconceptualization  I  have  argued  is  necessary.  That  is  in  part  because  the 
theories  are  not  self-conscious  departures  from  the  tradition.  On  the 
contrary,  virtually  all  theorists  insist  that  their  vision  is  the  true 
tradition.  It  is  only  a  slight  exaggeration  to  say  that  whatever  the 
theorists'  preferred  values  are,  they  find  them  in  the  Constitution.  Indeed 
this  approach  has  been  elevated  to  a  theory  of  interpretation:  the 
Constitution  means  whatever  it  would  be  best  for  it  to  mean;  whatever  the 
highest  values  of  constitutionalism  are,  those  are  the  values  of  American 
constitutional i sm. 

Given  my  own  insistence  on  the  shifting  collective  determination  of 
basic  values,  why  should  I  not  simply  adopt  this  approach?  Why  not,  for 
example,  say  that  the  core  of  our  tradition  is  republicanism,  with  its  focus 
on  participation,  so  that  we  can  invoke  the  legitimacy  of  those  values  when 
we  try  to  give  them  greater  force  and  efficacy.  Why  persist  (perversely  as 
some  suggest)  in  presenting  my  understanding  of  the  tradition  for  the 
apparent  purpose  of  identifying  its  flaws?  The  answer  (in  addition  to  my 
attachment  to  the  truth  of  our  history  as  I  see  it)  is  that  we  cannot  fully 
understand  the  failings  of  our  system  or  how  to  remedy  them  if  we  do  not  see 
that  the  Constitution  was  designed  to  solve  a  distorted  version  of  the  basic 
problem  of  constitutionalism. 

First  we  must  take  seriously  the  ways  the  distortions  I  have  identified 
are  embedded  in  the  institutional  as  well  as  the  conceptual  structure  of  the 
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American  Constitution.  What  can  it  mean  to  say  that  republican  citizenship 
(or  dignity  or  human  flourishing)  is  the  basic  value  underlying  our 
constitution  if  the  institutions  outlined  in  the  Constitution  do  not 
actually  promote  these  values?  The  proponents  of  these  optimistic 
interpretations  of  the  Constitution  are  generally  constitutional  lawyers  who 
envision  generating  desirable  reforms  through  judicial  review  (or  at  least 
want  to  be  sure  that  no  such  reforms  could  be  precluded).  But  the  expansive 
optimism  of  interpretive  reform  often  seems  to  obscure  the  question  of  the 
sorts  of  institutional  changes  that  would  be  required  to  implement  the 
vision  guiding  the  reform.  A  failure  to  acknowledge  basic  problems  built 
into  the  Constitution  turns  our  attention  away  from  institutions  to  the 
apparently  more  malleable  realm  of  ideas. 

And  an  understanding  of  the  failures  of  our  tradition  is,  of  course,  no 
less  important  in  that  realm.  As  I  have  tried  to  argue,  the  demands  of 
reconceiving  Constitutionalism  are  formidable.  We  can  confront  them  most 
creatively  and  constructively  if  we  see  clearly  how  deep  the  original 
conceptual  failures  go.  It  is  not  simply  that  there  are  weaknesses  in  the 
vision  of  constitutionalism  that  developed  around  property  as  the 
paradigmatic  instance  of  the  vulnerability  of  individual  rights  in  a 
democracy.  The  greatest  strength  of  this  vision,  the  insight  into  the 
enduring  tension  between  individual  rights  and  democracy,  is  itself  a 
distorted  version  of  the  underlying  problem  of  the  relation  between  the 
individual  autonomy  and  collective  power.  It  is  distorted  at  its  root,  in 
the  image  of  autonomy  it  protects;  it  is  distorted  in  its  focus  on  the 
danger  posed  by  inequality;  it  is  distorted  in  its  conceptualization  of  a 
means-ends  hierarchy  between  civil  and  political  rights;  and  it  is  distorted 
in  its  institutionalization  in  a  system  of  representation  that  neither 
fosters  democratic  participation  nor  prevents  the  power  of  wealth  from 
undermining  both  equality  and  democracy. 

The  American  constitutional  system  is  an  impressive  effort  at  solving  a 
deep  and  difficult  problem.  Compared  to  most  of  the  world,  it  has  done 
quite  well  at  advancing  equality  and  sustaining  both  democracy  and 
individual  rights.  It  is  this  impressive  base  that  now  makes  it  possible  to 
see  beyond  the  limitations  of  the  tradition.  Admiration  for  partial 
successes  should  not  blind  us  to  failures.  The  superficial  security  of 
remaining  within  the  tradition  that  has  brought  us  these  successes  should 
not  make  us  unwilling  to  face  the  need  to  transform  some  of  its  most  basic 
elements.  And  those  transformations  are,  in  any  case,  underway.  We  need  to 
recognize  them  for  what  they  are.  The  original  links  to  property  are 
largely  severed  in  fact.  That  break  permits  and  requires  us  to  return  to 
the  basic  problem  of  constitutionalism  free  from  the  distortions  captured 
and  generated  by  the  original  focus  on  property. 
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1.  Hochschild,  What's  Fair. 

2.  See  John  Hart  Ely,  Democracy  and  Distrust  (Cambridge,  Mass.:  Harvard 
University  Press,  1980). 

3.  304  U.S.  144,  152  note  4  (1938).  The  footnote  (excluding  case 
references)  reads  as  follows: 

"There  may  be  narrower  scope  for  operation  of  the  presumption  of 
constitutionality  when  legislation  appears  on  its  face  to  be  within  a 
specific  prohibition  of  the  Constitution,  such  as  those  of  the  first 
ten  amendments,  which  are  deemed  equally  specific  when  held  to  be 
embraced  within  the  Fourteenth  .... 

It  is  unnecessary  to  consider  now  whether  legislation  which 
restricts  those  political  processes  which  can  ordinarily  be  expected  to 
bring  about  repeal  of  undesirable  legislation,  is  to  be  subjected  to 
more  exacting  judicial  scrutiny  under  the  general  prohibitions  of  the 
Fourteenth  Amendment  than  are  most  other  types  of  legislation  .... 

Nor  need  we  enquire  whether  similar  considerations  enter  into  the 
review  of  statutes  directed  at  particular  religious,  ...  or  national, 
...  or  racial  minorities,  whether  prejudice  against  discrete  and 
insular  minorities  may  be  a  special  condition,  which  tends  seriously  to 
curtail  the  operation  of  those  political  processes  ordinarily  to  be 
relied  upon  to  protect  minorities,  and  which  may  call  for  a 
correspondingly  more  searching  judicial  inquiry  _ " 

The  "process"  theories  rest  primarily  on  the  second  and  third 
paragraph.  Indeed,  they  generally  ignore  the  first  paragraph.  After 
all  some  of  the  "specific  prohibitions",  like  the  contract  clause  and 
the  5th  amendment  prohibition  against  taking  for  public  use  without 
compensation,  are  substantive.  Of  course  any  focus  on  the  first 
paragraph  must  account  for  why  the  specific  prohibitions  affecting 
property  should  receive  less  scrutiny  than  others. 

4.  Bruce  Ackerman  has  a  persuasive  account  of  why  it  was  right  for  the 
Supreme  Court  to  change  its  position  in  1937:  the  political  process, 
through  a  series  of  congressional  and  presidential  elections  had  so 
clearly  announced  a  deep  and  broad  consensus  in  favor  of  the  sort  of 
legislation  the  Court  had  been  striking  down,  that  it  amounted  to  a 
change  in  the  meaning  of  the  constitutional  values  at  issue.  In  this 
case  a  special  kind  of  political  process  determined  the  legitimacy  of 
legislative  outcomes.  This  thoughtful  account  also  shows  the 
flexibility  of  the  American  constitutional  system.  Basic  changes  in 
constitutional  values  can  be  initiated  outside  of  either  the  courts  or 
the  formal  amending  procedures.  Note,  however,  that  Ackerman  rejects 
the  Carolene  Products  version  of  "process"  theories.  See  "Beyond 
Carolene  Products,"  Harvard  Law  Review  98  (1985):  713-746. 
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5.  See  Cass  Sunstein,  "Public  Values,  Private  Interests,  and  the  Equal 
Protection  Clause,"  in  The  Supreme  Court  Review,  Phillip  B.  Kurland, 
Gerhard  Casper,  and  Dennis  J.  Hutchison,  eds.  (Chicago:  University  of 
Chicago  Press,  1983),  p.  127-166  and  "Naked  Preferences  and  the 
Constitution,"  Columbia  Law  Review  84  (1984):  1689-1732  and  "Interest 
Groups  in  American  Public  Law,"  Stanford  Law  Review  38  (1985):  29-87. 

He  describes  his  conception  of  legitimate  legislative  decision  making 
as  Madisonian.  That  is  apt  in  some  ways,  but  neglects  the  unresolved 
tension  in  Madisonian  federalism  between  the  public  good  and  the 
representation  of  private  interests. 

6.  An  even  starker  example  of  a  shift  in  what  counts  as  a  public  purpose 
is  desegration.  Once  segration  was  an  acceptable  public  purpose;  now 
the  meaning  of  equality  defines  it  as  a  prohibited  objective. 

7.  For  example,  James  Boyd  White,  "Law  as  Rhetoric,  Rhetoric  as  Law:  The 
Arts  of  Cultural  and  Communal  Life,"  University  of  Chicago  Law  Review 
52  (1985):  684-702. 

8.  Even  if  there  are  deep,  immutable  truths  underlying  the  shifting 
perceptions  of  the  terms  that  capture  those  truths,  the  ongoing  problem 
of  defining  those  terms  remains. 

9.  Ackerman,  "Storrs  Lectures." 

10.  347  U.S.  483  (1954). 

11.  If  we  redefine  the  entitlements  and  privileges  of  property,  we  may 
also  not  only  redistribute,  but  redefine  the  basic  goods  of  society  so 
that,  in  the  end,  economic  equality  as  such  will  no  longer  be  as 
important.  (See  C.B.  MacPherson,  "The  Rise  and  Fall  of  Economic 
Justice,"  in  The  Rise  and  Fall  of  Economic  Justice  (Oxford:  Oxford 
University  Press,  1985.)  I  have  not  tried  to  present  an  argument  for 
the  desireable  form  of  equality,  but  merely  to  point  out  the 
distortions  that  have  followed  from  the  particular  vision  of  inequality 
that  the  Madisonian  Federalists  were  wedded  to.  Once  free  of  their 
vision,  we  can  explore  the  desireable  forms  of  equality  and  the  forms 
of  constitutionalism  best  suited  to  them. 

12.  Inequality  in  America  has  not,  of  course,  taken  the  form  Madison 
envisioned  of  a  permanent  propertyless  majority.  Economic  inequality 
has,  however,  remained  both  a  presumption  and  a  feature  of  the  system. 

13.  There  is  an  interesting  corroboration  of  my  view  of  property-based 
independence  as  isolation  in  J.G.A.  Pocock's  analyses  of  the 
relationship  between  property  and  autonomy  in  17th  century  liberal 
thought:  "The  point  about  freehold  in  this  context  is  that  it  involves 
its  proprietor  as  little  as  possible  in  dependence  upon  or  even  in 
relations  with  other  people  and  so  leaves  him  free  for  the  full 
austerity  of  citizenship  in  the  classical  sense."  (my  emphasis) 
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"Civil  Humanism  and  its  Role  in  Anglo  American  Thought",  in  Pol itics. 
Language  and  Time,  p.  91  (New  York:  Atheneum,  1971). 

14.  The  pure  "process"  theories  are  unacceptable  not  simply  because  they 
misunderstand  our  tradition,  but  because  they  would  destroy  rather  than 
reshape  its  greatest  strength. 

15.  The  Canadian  Charter  of  Rights  and  Freedoms  designates  rights  as  basic 
values,  but  does  not  treat  them  as  absolute  limits.  The  very  first 
section  of  the  Charter  says  that  it  "guarantees  the  rights  and  freedoms 
set  out  in  it  subject  only  to  such  reasonable  limits  prescribed  by  law 
as  can  be  demonstrably  justified  in  a  free  and  democratic  society." 
There  is  also  an  "override"  provision,  Section  33,  that  permits 
legislatures  to  pass  a  law  notwithstanding  its  violation  of  the 
Charter.  The  "notwithstanding"  clause  must  be  part  of  the  bill  and  any 
law  so  passed  ceases  to  have  effect  after  five  years  (and  thus  would 
have  to  be  passed  again).  It  is  possible,  therefore,  that  Canada  will 
generate  a  jurisprudence  and  a  set  of  institutional  practices  that  put 
into  effect  some  version  of  the  notion  of  rights  that  I  have 

articul ated. 

16.  This  is  a  somewhat  crude  statement  of  a  widely  held  position  whose  best 
known  exposition  is  Laws  Empire  by  Ronald  Dworkin  (Cambridge,  Mass.: 
Harvard  University  Press,  1986). 


